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Commonwealth Edison Company )
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Proposed General Increase in Electric Rates. )

REACT’S VERIFIED REPLY IN SUPPORT OF ITS MOTION TO COMPEL 
COMMONWEALTH EDISON COMPANY’S RESPONSES TO CERTAIN OF REACT’S 

SECOND, THIRD, FOURTH, AND FIFTH SET OF DATA REQUESTS

The Coalition to Request Equitable Allocation of Costs Together (“REACT”), by and 

through its attorneys, DLA Piper LLP (US), pursuant to 83 Illinois Administrative Code Section 

200.190 and .350, respectfully replies in further support of its request that the Illinois Commerce 

Commission (“Commission”) compel Commonwealth Edison Company (“ComEd”) to respond 

to certain of REACT’s Second, Third, Fourth, and Fifth Set of Data Requests (“REACT 

Motion”).1  In reply to ComEd’s Response to REACT’s Motion to Compel, REACT states as 

follows:

I.

THE COMMISSION SHOULD GRANT
REACT’S REQUEST FOR CLASS-SPECIFIC ASSET INFORMATION

REACT is trying to determine whether the way in which ComEd seeks to allocate its 

costs to its largest customer class is grounded in reality.  Relating ComEd’s actual delivery 

services costs for a class to ComEd’s rates for that class is not just a “theory” that REACT is 

offering -- it is the plain requirement of the Public Utilities Act (“Act”).  The Act requires that:

Charges for delivery services shall be cost based, and shall allow the electric 
utility to recover the costs of providing delivery services through its charges 
to its delivery service customers that use the facilities and services associated 
with such costs.

                                                
1 The positions stated herein do not necessarily represent the positions of any individual member 
of REACT.
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(220 ILCS 5/16-108(c)) (emphasis added.)  

The only way to determine whether ComEd’s proposed rates are “cost based” is to 

understand whether the costs reflected in ComEd’s proposed embedded cost of service study 

(“ECOSS”) -- which ComEd proposes to use to allocate its costs between its rate classes --

correlate with the facilities used to provide electric service to that class of customers.  

Accordingly, REACT propounded reasonable, straightforward Data Requests to elicit from 

ComEd the information needed to answer the question posed not only by REACT but by the Act 

itself.  (Id.)  ComEd is refusing to provide complete responses to those Data Requests.  

Accordingly, the REACT respectfully request that the Commission act to compel those 

responses.

A. REACT Is Not Requesting Customer-Specific Asset Information

ComEd’s primary response is a diversion.  Rather than attempt to explain why it should 

not be compelled to provide information that would allow REACT (and the Commission) to 

determine if the proposed allocation of the rate increase is “cost based” as required by the Act, 

ComEd repeatedly alleges that REACT seeks irrelevant customer-specific cost studies.  That 

allegation is simply inaccurate.

REACT reiterates that it has not requested either from the Commission or from ComEd 

individual customer-specific cost studies.  REACT is requesting identification of the assets used 

to serve the Extra Large Load class.  As both ComEd and the Commission are well aware, rates 

are charged on a class-wide basis, so identifying the assets used to serve the class is undoubtedly 

a necessary inquiry, a point that the Act obviously recognizes and that ComEd does not (and 

cannot) dispute in its Response.  (Cf. ComEd Response at 4-5 (conflating REACT’s request for 

class-wide asset use with individual cost studies).)  
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B. ComEd’s Suggestion That It Cannot Identify Assets Used To Serve Must Fail

REACT requests that ComEd identify the facilities which ComEd uses to provide service 

to the Extra Large Load class under ComEd’s standard service rates.  ComEd claims that this 

information is beyond its ability to provide or compile.  However, the Act requires that ComEd 

have this information, and by the terms of its own tariffs, ComEd must know which customers 

take standard service, and which have non-standard facilities that supplant the class standard 

service assets.

To the extent that customers are using non-standard equipment, that equipment is paid for 

under ComEd’s Rider NS.  With regard to Rider NS facilities, the current version of ComEd’s 

Rider NS provides in part as follows: 

If (a) larger, more, or different services are required or requested by the retail 
customer, or (b) larger, more, or different facilities than those needed to provide 
standard electric service to the retail customer are in place, required or requested 
by such retail customer, and such services or facilities are reasonably and 
technically feasible, and can be furnished, installed, operated, replaced, and 
maintained with no significant adverse impact on the Company’s system with 
respect to reliability or efficiency, such services or facilities are furnished, 
installed, owned, operated, replaced, and maintained by the Company, provided 
the Company is allowed to recover from the retail customer the costs of 
furnishing, installing, owning, operating, replacing, and maintaining such services 
or facilities, including the cost consequences of any applicable federal or state 
income tax liability. Such larger, more, or different services or facilities are 
designated in this rider as nonstandard services and facilities.

(Ill. C.C. No. 10, Original Sheet No. 277.)  For calculating the costs charged to individual 

customers under Rider NS, ComEd defined as “Amount, in $, that must be paid to the Company 

for the installation or provision of nonstandard services and facilities prior to such installation or 

provision.”  (Id. at Original Sheet 279.)  The functions that go into this charge include the 

differential in labor (direct and indirect), materials, and engineering costs between standard 

service and required service.  (Id.)  Thus, ComEd must know the costs of the non-standard 
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facilities used to provide service to these customers; ComEd must identify the particular facilities 

to serve the customers when it constructs and bills for those facilities.

With regard to the standard service, in order to properly bill the class pursuant to the 

Act’s mandate for cost-based rates, ComEd must know what facilities are used to provide the 

class with standard service.  (220 ILCS 5/16-108(c).)  ComEd’s claim that it cannot compile 

information regarding assets used to serve when those assets are either defined by standard 

service or facilities installed for a specific customer for which ComEd bills the customer cannot 

stand.

To the extent that ComEd presents statements alleging that customer-specific cost studies 

would not be possible to create, those statements are presented out of context and are inapposite, 

because, again, REACT is not requesting customer-specific cost studies.  Neither Mr. Alongi nor 

Mr. Heckman’s affidavit contradicts REACT’s contention that ComEd has information regarding 

which assets are used to serve the Extra Large Load class.  (See ComEd Response Attachments 

A and B.)  Those affidavits were presented by ComEd in a June 29, 2009 ComEd Motion for 

Reconsideration in ICC Docket No. 08-0532 after ComEd had been ordered to provide 

information about the facilities used to serve REACT’s customer members.  ComEd was 

objecting there -- as here -- on the theory that it should not have to provide individual cost of 

service studies.  But, again, that is not what REACT seeks, so ComEd’s objection on that basis is 

simply irrelevant.  

In any event, the irony of those affidavits is that they confirm that ComEd can provide 

detailed information about facilities used to serve the Extra Large Load customer class.  To the 

extent that Mr. Alongi’s affidavit from ICC Docket No. 08-0532 addresses the issues relevant to 

the present Motion, ComEd was ordered to study the Street Lighting service drops pursuant to 
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the Special Investigation Proceeding Order, mitigating against Mr. Alongi’s alarmist take in his 

affidavit.  (See ComEd Response Attachment A, at ¶ 5.)  City of Chicago witness Edward C. 

Bodmer discussed the ComEd study and its flaws in his Direct Testimony in the present case.  

(See City of Chicago Ex. 1.0.)  As a result, ComEd does not provide any evidence contradicting 

REACT’s evidence that ComEd has the capacity to identify the assets used to serve the Extra 

Large Load class.

II.

REACT’S MOTION TO COMPEL IS TIMELY

ComEd alleges that the REACT Motion to Compel is untimely because it was filed after 

the direct testimony of Staff and intervenors.  (See ComEd Response at 6.)  ComEd’s point is 

obscure, at best.  REACT was under no obligation or requirement to collect all discovery before 

filing its direct testimony, and REACT is fully entitled to continue to collect discovery 

information over the course of this proceeding -- as is contemplated by the case management 

order setting discovery response times throughout the proceeding -- rather than be constrained by 

some sort of unilateral schedule that ComEd implies.  

Although there is no “deadline” for filing a motion to compel and although ComEd has 

not proven -- or even alleged -- prejudice, REACT’s so-called “delay” was justified by the other 

occurrences in the instant proceeding.  Specifically, the timing of REACT’s Motion was 

influenced by REACT’s pending Motion to Dismiss, and the filing of direct testimony of 

REACT and other parties.  With regard to the Motion to Dismiss, REACT allocated its resources 

to litigating the Motion to Dismiss, recognizing that if the case was dismissed, ComEd would be 

required to initiate a new proceeding that complied fully with requirements of the Commission’s 

Order in the Special Investigation Proceeding; REACT moved forward promptly with the instant 



6

Motion to Compel once the Commission ruled on the Motion to Dismiss.  With regard to waiting 

until direct testimony of REACT and other parties was filed, REACT understood that the expert 

testimony of REACT’s witness Harry L. Terhune -- and, potentially, witnesses testifying on 

behalf of other parties -- would prove instructive for the Commission as to why the Motion to 

Compel should be granted.  As it turned out, the testimony of Illinois Industrial Energy 

Consumers witness David L. Stowe and Staff witness Christopher L. Boggs served exactly that 

function.  (See REACT Motion at 4, 7-8.)  Because ComEd has aggressively litigated this issue 

in the past, REACT knew this additional evidence, which was filed just 3 business days prior to 

REACT filing the instant Motion to Compel, would help inform the Commission as to why 

asset-usage information for the Extra Large Load class is important and attainable.

III.

CONCLUSION

The Commission has a very clear policy regarding discovery:  “It is the policy of the 

Commission to obtain full disclosure of all relevant and material facts to a proceeding.”  (83 Ill. 

Admin. Code 200.340) (emphasis added).  The Illinois Supreme Court has long frowned upon 

maneuvers to avoid full compliance with discovery orders.  Instead, the Court holds that 

“[d]isclosure is the object of al our discovery procedures.”  (Buehler v. Whalen, 70 Ill.2d 51, 67

(1977).)  It is the job of the Commission to “make disclosure a reality.”  (Id.) Rules regarding 

discovery are “mandatory” and may not be manipulated by a party in pursuit of a “tactical game” 

but instead must be enforced as “a mechanism for the ascertainment of truth[.]”  (Am. Serv. Ins. 

Co. v. Olszewski, 324 Ill. App. 3d 743, 746 (1st Dist. 2001) (internal quotations and citations 

omitted).
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REACT respectfully requests that the Commission compel ComEd to produce essential 

asset information and additional information regarding ComEd’s customer care costs.  ComEd’s 

protestations to the contrary, REACT is not seeking customer-specific cost studies, rendering 

ComEd’s arguments against producing customer-specific information moot.  Finally, 

insinuations and suggestions notwithstanding, ComEd’s allegations of delay in the filing of this 

Motion are irrelevant and should not impact the Commission’s decision.

WHEREFORE, the Coalition to Request Equitable Allocation of Costs Together 

respectfully requests that the Commission grant its Motion to Compel, force ComEd to fully 

answer REACT 2.11-2.17, 3.08, 3.15-3.16, 4.01-4.46, and 5.02, and grant such further additional 

relief as it deems appropriate.

Respectfully submitted,

THE COALITION TO REQUEST EQUITABLE 
ALLOCATION OF COSTS TOGETHER

By: /s/ Christopher J. Townsend
One Of Its Attorneys

Christopher J. Townsend
Christopher N. Skey
Michael R. Strong
DLA Piper US LLP
203 N. LaSalle Street, Suite 1900
Chicago, IL 60601
christopher.townsend@dlapiper.com
christopher.skey@dlapiper.com
michael.strong@dlapiper.com
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STATE OF ILLINOIS )
)  SS

COUNTY OF COOK )

VERIFICATION

Christopher J. Townsend, being first duly sworn, on oath deposes and says that he is one 
of the attorneys for the Coalition to Request Equitable Allocation of Costs Together, that he has 
read the above and foregoing document, knows of the contents thereof, and that the same is true 
to the best of his knowledge, information, and belief.

____________________________________
Christopher J. Townsend

Subscribed and sworn to me
this __th day of December , 2010.

___________________________________


