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THE ILLINOIS POWER AGENCY’S REPLY BRIEF ON EXCEPTIONS 
TO THE ADMINISTRATIVE LAW JUDGE’S PROPOSED ORDER 

 
 The Illinois Power Agency (“IPA”), pursuant the Rules of Practice of the Illinois 

Commerce Commission (“Commission”), 83 Ill. Admin. Code Part 761.010 et seq., states as 

follows for its Reply Brief on Exceptions to the Administrative Law Judge’s (“ALJ”) Proposed 

Order issued November 22, 2010 (“Proposed Order”).  The IPA is responding to the briefs on 

exceptions (“BOE”) of the Ameren Illinois Companies (“Ameren”), People of the State of 

Illinois (the “AG”), Commonwealth Edison (“ComEd”), Environmental Law & Policy Center 

(“ELPC”), Exelon Generation (Exelon), the Staff of the Illinois Commerce Commission (“ICC 

Staff”), the Natural Resources Defense Council (“NRDC”), and the Wind on the Wires 

(“WoW.”)  The IPA has reviewed the Briefs on Exceptions filed by the Retail Energy Supply 

Association (“RESA”) and the Illinois Competitive Energy Association (“ICEA”) and generally 

does not oppose the recommendations made by these parties. 

VII. DISPUTED ISSUES1 

A. Energy Efficiency Measures  
 
1. Reply to AG Exception No. 2 (AG BOE at 10-18). 
 

                                                 
1  The IPA’s exceptions follow the outline of the Proposed Order, as requested by the ALJ. 
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 The IPA supports the analysis offered by the AG with respect to the IPA’s authority to 

procure energy efficiency.  The AG offers cogent arguments that the statute must be evaluated as 

a whole and “words and phrases should not be construed in isolation, but must be interpreted in 

light of other relevant provisions of the statute.”  AG Exceptions at 12.  As such, the statute gives 

ample authority to the IPA to procure energy efficiency.  While the IPA offered proposed 

language revising the conclusion in the ALJ’s Proposed Order, should the Commission choose to 

use the proposed language offered by the AG, the IPA recommends the following additions to 

that language:  

After the second paragraph of the AG’s proposed language, the IPA proposes to add the 

following: 

Further, the Commission is reassured that upon the procurement event, should the 
EEAR options not meet the IPA’s statutory obligations, namely, “ensur[ing] 
adequate, reliable, affordable, efficient, and environmentally sustainable electric 
service at the lowest total cost over time …” and that such options be “cost 
effective”, then such EEAR procurements will not be made.  This “safety-net” is 
made clear in the Plan stating: 
 

The IPA proposes that EEAR assets should only be procured when the 
cost of the EEAR is less than the combined cost of the energy swaps, 
capacity, and renewable energy resource contracts held by Ameren for the 
contract period offered by the EEAR provider.  As such, the EEAR 
contracts should be considered after the spring 2011 procurement events 
for energy resources, capacity, and renewable energy credits through a 
competitive solicitation. 
 

 
2. Reply to ICC Staff (ICC Staff BOE at 3-4). 
 
 The ICC Staff opposes the IPA’s recommendation that it procure Energy Efficiency as an 

Alternative Resource (“EEAR”), and continues to support language that rejects the IPA’s 

proposal.  For the reasons stated in the IPA’s BOE, the IPA requests that the Commission reject 

Staff’s recommendation, and adopt the IPA’s proposed alternative language.  However, the IPA 
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supports the ICC Staff’s recommendation that the Proposed Order delete language that suggests 

the IPA seek revisions to the IPA Act permitting its EEAR proposal.  The IPA believes that the 

existing IPA Act and the PUA provide the Commission with current authority to conduct an 

EEAR procurement. 

B. Demand Response 

Reply to AG Exception No. 3 – Demand Response (AG Exceptions, pages 18-22). 

The IPA supports the AG’s analysis that the IPA has the authority to procure demand 

response in the Plan.  As the AG emphasizes, it is clear that the General Assembly intended that 

demand response be a key component of the IPA procurement.  Again, the IPA offered language 

revising the Proposed Order’s conclusion, but should the Commission prefer the AG’s language, 

the IPA suggests one modification.  At the end of the third paragraph of the conclusion starting 

with “The Commission acknowledges…”, insert the following: 

The Commission also notes that neither ComEd nor Ameren have 
proposed sufficient demand response measures as part of their EE and DR 
obligations under Section 8-103(c) of the PUA.  See ComEd Proposed EE 
and DR Plan, ICC Dkt. No. 10-0570, ComEd Ex. 2.0; Ameren Proposed 
EE and DR Plan, ICC Dkt. No. 10-0568, Ameren Ex. 1.1, Ameren Ex. 
2.0.  

 
C. Procurement of Renewable Resources.   
 
 Several parties submitted recommended changes to the Proposed Order, including 

ComEd, Ameren, the ICC Staff, RESA, Exelon, and ICEA.  The IPA generally agrees with the 

positions taken by these parties which oppose the recommendation that the 2011 procurement 

including a mix of short-term, mid-term and long-term renewable resources.  WoW also filed 

exceptions, but advocated that the Commission require ComEd and Ameren to procure mid-term 

and long-term RECs; Wow also recommended changes to the Proposed Order consistent with its 

position.  ELPC’s and NRDC’s exceptions recommended that the IPA be ordered to conduct a 
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long-term procurement, but that the Commission give the IPA discretion to determine how much 

of the Renewable Energy Resource Budget (“RERB”) be allocated to long-term procurements.  

ELPC/NRDC BOE at 7-8. 

 For the reasons stated in its Exceptions, the IPA opposes WoW’s recommendation that 

ComEd and Ameren satisfy their RPS in 2011 through a mix of short term REC contracts, mid-

term REC contracts, and long-term energy and REC contracts.  In addition, while the IPA 

appreciates ELPC/NRDC’s suggestion that the IPA have the discretion to set the volume of a 

long-term procurement, the IPA does not believe that a long-term procurement occur at this time.  

For these reasons, and for the reasons set forth in the IPA’s Brief on Exceptions, the IPA opposes 

ELPC/NRDC’s and WoW’s recommended modifications to the conclusion portion of their 

Exceptions.  ELPC/NRDC BOE at 12; WoW Exceptions at 7- 10.   

The IPA also recommends that its proposed language be adopted.  However, if the 

Commission elects to adopt the position of any of the other parties, the IPA recommends the 

following slight modifications to their proposed language (IPA recommended modifications are 

indicated as bold italics underline for IPA additions, and bold italics strike-through for IPA 

proposed deletions.) 

1. Ameren Illinois (Exceptions at 9-10.) 
 

*     *     * 
The Commission also agrees the Iberdrola proposal is lacking in material 

detail, including timing considerations and creates a void in 2011 for renewable 
purchases. Section 1-75 will not permit a gap in the REC purchases. There's no 
price risk analysis or load projections.  

 
Furthermore, the Commission finds there is not a sufficient record in this 

docket to determine the benefits or detriment associated with long-term contracts. 
Again, the Commission agrees with the AIC analyses pertaining to the use of 
long-term contracts. It is axiomatic that the longer the contract term, the more 
uncertainty.  As there has been no risk analysis, long-term contracts cannot be 
used. 
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IPA Position:  It is not necessary for the Commission to adopt Ameren’s unspecified “analysis” 

in the Order, while reaching the end result requested by Ameren.   

2. ComEd (Exception 1 at 80). 

*     *     * 
The proposals by WOW, Duke and Iberdrola are not supported by record 
evidence. Thus, the Commission cannot approve them at this time. However, the 
Commission finds substantial support the procurement of 1-year RECs. There is a 
significant premium associated with the procurement of longer term 
renewables, potentially reaching as high as $40-$50 per MWH. Further, the 
amount of renewable energy that utilities will need in the future is highly 
uncertainty due to customer switching, the statutory rate impact cap and the 
upcoming procurement of long-term renewables. Finally, once the long-term 
renewable procurement is completed a substantial portion of the available target 
amounts will be devoted to longer term renewable energy. Therefore, the 
Commission finds that the Plan should include the procurement of 1-year RECs.  
 

ComEd Exceptions at 80.   
 
IPA Position:  Until the IPA completes its procurement of the long-term contracts in the 

December 2010 procurement, the Commission will not know how much premium, if any are 

associated with longer term renewable contracts.  The commission should not include this 

finding at this time. 

3. Exelon (Exception 4 at 8-9.) 

*     *     * 
Finally, the Commission observes that whether the IPA's procurement plans 
should include long-term renewable resource contracts has received significant 
attention in recent procurement proceedings. There are numerous legal and 
practical problems with such proposals. including the “standard wholesale 
contracts” requirement, the need for applicable “benchmarks” to evaluate the bids, 
the importance of being able to compare proposals on price alone, and the 
requirement to present evidence that the contracts satisfy the “lowest total cost 
over time” standard.  There is no analysis in this proceeding to support approving 
Iberdrola’s proposal in the face of all of these obstacles.  Iberdrola seeks to 
persuade the Commission that, notwithstanding these deficiencies and the lack of 
analysis, the plan should be approved because it is necessary to promote the 
development of new wind projects, which cannot proceed absent the certainty of 
20-year agreements of the type Iberdrola advocates.  The Commission takes no 
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position on these issues at this time.  That view disregards the fact that 
numerous wind projects have been developed under bilateral agreements 
without the artificial support that 20-year contracts proposed in this proceeding 
would provide. Non-economic projects may require such support, but the 
Commission and the IPA have no obligation to promote non-economic 
proposals, particularly when the renewable portfolio standards of the statute 
can be satisfied by other means.  
 

IPA Position:  It is not necessary for the Commission to adopt reach this recommended finding 

at this time.   

 The IPA has no particular suggested edits to the recommended changed to the Proposed 

Order offered by the ICC Staff, RESA, the Attorney General, ICEA, or Exelon. 

D. Supplier Collateral Thresholds. 
 
 ComEd opposes the language in the Proposed Order that would maintain the collateral 

thresholds at their current levels, but allow parties to modify the collateral thresholds where 

appropriate, and where consensus is reached.  Plat at 16.  ComEd argues that the Commission 

can never make a determination regarding contract terms as part of the plan because 220 ILCS 

5/16-111.5(e)(2) requires contract terms to resolved among the IPA, the procurement 

administrator, the procurement monitor, utilities, interested parties and ICC Staff.  However, 

ComEd’s comments overstate the effect of Section 16-111.5(e)(2) with respect to collateral 

thresholds.  While the language of the contracts between the suppliers and the utilities must be 

resolved in accordance with the procedure set forth in Section 16-111.5(e)(2), the Commission is 

authorized to set parameters of those contracts in approving the Plan.  Indeed, the Plan outlines 

the agreements by recommending that the parties rely on financials swap agreements, modified 

to reflect the passage of the Dodd-Frank Wall Street Reform and Consumer Protection Act.  Plat 

at 27.  The Plan’s recommendation that financials swaps be the starting point of the contract 
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terms is no different than the Plan’s recommendation that collateral thresholds remain the same, 

subject to change based on the process set forth in Section 16-111.5(e)(2).   

ComEd has proposed significant changes to the Proposed Order relating to this issue.  

The Commission should reject a majority of the ComEd changes; they go too far.  However, to 

accommodate ComEd’s concerns, the IPA would agree to the following changes to the Proposed 

Order. 

4.  Commission Conclusion 
 

As noted by ComEd, the Plan discusses collateral thresholds at page 16.  
The Commission understands the collateral threshold to be the contract value 
level above which a utility may require collateral from a supplier (depending on a 
supplier's credit worthiness).  While Section 16-111.5(e)(2) of the PUA describes 
the development of standard contract forms and terms, the Commission does not 
view the IPA's collateral threshold proposal to be contrary to the PUA as ComEd 
suggests. ComEd itself interprets the PUA to permit the Commission to determine 
contract forms and terms and acknowledges that it has even supported such 
findings in the past. ComEd's attempts to distinguish the Commission's past 
adoption of contract terms from the current proposal are unavailing and in fact 
self serving.   
 
 The Commission understands that the language at page 16 of the Plan 
merely provides a starting point and notes that the IPA remains open to 
negotiating threshold levels with the Procurement Administrator, Procurement 
Monitor, bidders, utilities, and Staff. ComEd's suggestion that the collateral 
threshold levels in existing energy contracts are too generous compared to those 
employed by PJM and in the New Jersey auction process is not persuasive since it 
is not clear whether such comparisons are appropriate.  But what is most troubling 
about ComEd's position is the recommendation that language barring changes to 
collateral thresholds in existing contracts be removed. To leave open the 
possibility of such changes is not appropriate and, as Staff suggests, unreasonably 
increases the risk to suppliers. 
 
 The Commission supports the recommendation Plan’s provision 
regarding collateral thresholds, without reaching a determination of whether 
the approval of the Plan creates contract terms to be established under Section 
16-111.5(e)(2).    this limited and reasonable establishment of contract terms 
(to the extent that it can be considered as such) at the request of the IPA for 
purposes of this Plan.  The Commission further notes that under Section 16-
111.5(e)(2), if the Procurement Administrator and a utility were unable to agree 
on collateral threshold terms, the Commission would ultimately have the 
responsibility to decide the matter.  To be clear, the Commission does not 
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intend to make a habit of adopting language from a prior Plan without 
sufficient justification.  The circumstances indicate, however, that doing so is 
warranted in this instance. 
 

E. Short-Term REC Collateral Requirements. 
 
 The IPA supports the recommended changes offered by ICC Staff with respect to Short-

Term REC Collateral Requirements, Staff BOE at 14-20, and opposes the recommended 

language offered by ComEd.   

F. Oversubscription. 

Reply to AG Exception No. 5 – Oversubscription (AG Exceptions, pages 38-42). 

 The IPA supports the AG’s position regarding the Plan’s 110% subscription for the peak 

months of July and August.  ComEd’s limited data points should not be the basis for 

discontinuing the previous years use of oversubscription for July and August as a hedge against 

increased energy prices during this period.  It continues to be the IPA’s judgment that in order to 

“ensure adequate, reliable, affordable, efficient, and environmentally sustainable electric service 

at the lowest total cost over time, taking into account any benefits of price stability,” it needs the 

flexibility to allow for oversubscription for those peak months.  The IPA continues to maintain 

that the potential for spikes in consumption in the portfolio are greatest during the July and 

August peak periods.  As the AG highlights, the Proposed Order does not address the risk Illinois 

consumers face from potential extreme prices.  AG Exceptions at 39.  In addition, several 

variables, such as plant outages, transmission constraints, natural gas prices, and evidence of 

economic recovery, can affect future spot prices potentially putting them far above current future 

prices.  Oversubscription will help mitigate these and weather-related risks associated with this 

period.  The IPA agrees with the AG’s assessment that the Commission should continue its 

position from Docket 09-0373 and defer to the IPA’s judgment on this issue in order to meet its 
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goal of “ensur[ing] adequate, reliable, affordable, efficient, and environmentally sustainable 

electric service at the lowest total cost over time, taking into account any benefits of price 

stability”.  Therefore, the IPA supports the language offered by the AG with respect to 

oversubscription for the July and August peak period.  

I. Optional Procurement 

Reply to AG Exception No. 6 – Option Procurement (AG Exception, page 42-44). 

 The AG supports the IPA’s position that the IPA be given the flexibility to utilize 

optional procurement in the event of declining prices.  AG Exceptions at 42.  The AG highlights 

that the Plan would seek “authorization of the Commission” for optional procurements and that 

the ability to use such procurements would assist the IPA in fulfilling its mandate to obtain 

electric supply “at the lowest cost over time.”  Id. at 42-43.  The IPA in its Exceptions continued 

to support its position that nothing in the statute limits procurement cycles to once a year and that 

eligible retail customers may benefit where more frequent procurements result in a lower price 

for energy.  However, should the Commission disagree with the IPA’s position, the IPA offered 

language to the Proposed Order consistent with that outcome.  In its Exceptions, the AG 

presented language that would allow for optional procurement.  The IPA supports that language. 

For the foregoing reasons, the Illinois Power Agency respectfully requests that the 

Illinois Commerce Commission adopted the IPA’s proposed modifications to the ALJ’s 

Proposed Order, or the changes reflected in this Reply Brief.. 

Dated:  December 6, 2010    Respectfully submitted, 

       Illinois Power Agency    

       By:  
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       One of its Attorneys 
Henry T. Kelly 
Kelley Drye & Warren LLP 
333 West Wacker Drive 
Suite 2600 
Chicago, Illinois 60606 
312-857-2617 
HKelly@KelleyDrye.com 
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 Please take notice that on December 6, 2010, I caused to be filed via the Illinois 
Commerce Commission’s eDocket, the ILLINOIS POWER AGENCY’S REPLY BRIEF ON 
EXCEPTIONS TO THE ADMINISTRATIVE LAW JUDGE’S PROPOSED ORDER.  A 
copy of the foregoing documents are hereby served upon you. 
    

       

Henry T. Kelly, attorney for the 
Illinois Power Agency 
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