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 Introduction and Summary 
 

 The People of the State of Illinois, by Attorney General Lisa Madigan, submit the 

following Reply Brief on Exceptions to the Proposed Order issued on November 22, 2010 

(Proposed Order).  The People respond to the Exceptions filed by the Illinois Power Agency 

(“IPA”), the Staff of the Illinois Commerce Commission (“Staff”) , Ameren, ComEd, the 

Environmental Law and Policy Center and the Natural Resources Defense Council 

(“ELPC/NRDC”), the Retail Energy Supply Association (RESA) and the Illinois Competitive 

Energy Association (“ICEA”)  as follows: 

 

1.   Standard of Review.  No party addressed the standard of review applicable to this 

docket.  Adoption of the appropriate standard of review is necessary to assess the conclusions of 

the Proposed Order.  The errors in the Proposed Order are caused in large part by its unjustified 

substitution of its judgment for that of the IPA in situations where there are many permissible 

and authorized means to achieve the legislative goals of to ensure “adequate, reliable, affordable, 

efficient, and environmentally sustainable electric service at the lowest total cost over time, 

taking into account any benefits of price stability.”  220 ILCS 5/16-111.5(d)(4).   

When reviewing the actions of a state agency implementing its enabling statute, the 

agency is to be given deference so long as the options the agency adopted are a reasonable 

exercise of the Agency’s discretion. LaBelle v. State Employees Retirement System of Illinois, 

265 Ill.App.3d 733, 735, 638 N.E.2d 412 (1994).  The IPA is in the best position to determine 

how to implement the IPA Act, and the Commission should decline the parties’ (and the 

Proposed Order’s) invitation to impose overly restrictive interpretations of the IPA Act.  The 

IPA’s statutory interpretation must be accorded “extreme deference because of its familiarity 
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with its own statute,” Local Union Nos. 15, 51, & 702, International Brotherhood of Electrical 

Workers v. Illinois Commerce Comm'n, 331 Ill.App.3d 607, 613-14, 772 N.E.2d 340, 345 

(2002). 

 

2.  Energy Efficiency 
 

The Staff argues that the Commission should adopt the Proposed Order’s conclusion to 

reject the IPA’s energy efficiency measures, but it disagrees with a comment in the Proposed 

Order that the IPA consider seeking revisions to the IPA Act to permit it to implement energy 

efficiency measures.  Staff BOE at 3.  The Staff asserts that there is no history or evidence in the 

docket to support the notion that energy efficiency efforts would be improved by IPA 

involvement.  Id.  The Staff’s arguments ignore the extensive reference to energy efficiency in 

the IPA Act discussed in the People’s Initial Brief at 10-15.  See also IPA BOE at 3-4 and 

ELPC/NRDC BOE at 1-5.  There is no need for “history” or evidence to justify the IPA’s 

adoption of energy efficiency measures when the General Assembly specifically found in the 

IPA Act that energy efficiency has been under-utilized in Illinois and that it is necessary to 

promote investment in energy efficiency to protect against rising electricity prices.  20 ILCS 

3855/1-5((4) & (7).  Essentially, the Staff (and the Proposed Order) would ignore the statutory 

directive in the IPA Act and require the IPA to establish the statutory premise (that investment in 

energy efficiency should be promoted) every year. 

The Staff’s suggestion that there is no “record evidence … to support a conclusion that 

the acquisition of energy efficiency resources would be improved by the IPA’s direct 

involvement”
1
 should be rejected because (1) it would negate the statutory directives in the IPA 

Act tom promote investment in energy efficiency, and (2) it ignores the statutory procedure for 

                                            
1
  Staff BOE at 3. 
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Commission, where parties are given five days to object to the Plan, and hearings are optional.  

220 ILCS 5/16-111.5(d).  This year the Commission declined to hold hearings, and no record 

was developed through testimony, exhibits, or cross-examination.  This process demonstrates the 

need for deferential review the IPA’s Plan.  The suggestion that the IPA must justify its 

investment in energy efficiency with “record evidence” in a docket with no evidentiary record 

should be rejected by the Commission as unworkable and inconsistent with the limited review 

provided in the statutory scheme.    

The Staff BOE points out some of the contradictions in the Proposed Order.  The Staff 

calls it a “far leap” from the Proposed Order statement that “the least expensive electricity is 

frequently the electricity never generated” to a conclusion that the acquisition of energy 

efficiency resources would be improved by the IPA’s involvement.  Staff BOE at 3.  The 

problem with the Proposed Order is that the conclusion that the IPA lacks authority to adopt 

energy efficiency measures is contrary to the statute.  The comment that “the least expensive 

electricity is frequently the electricity never generated” is correct, and the IPA Act is already 

premised on the view that the IPA should promote investment in energy efficiency, arguable for 

that very reason.  See 20 ILCS 3855/1-5(4).   

The People agree that the sentences in the Proposed Order at 42 suggesting that the IPA 

seek revisions to the IPA Act should be stricken from a final Order, because there is no need for 

the IPA Act to be revised.  It already allows investment in energy efficiency. 

 

3.  Renewable Energy Credits (“RECs”) 
 

All of the exceptions agree that the Proposed Order erred in recommending that the IPA 

is barred from purchasing RECs to satisfy its renewable energy portfolio standard.  The 
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unanimity of this conclusion demonstrates the need to reject the Proposed Order’s erroneous 

construction of the IPA Act in regard to RECs.   

4.  The Iberdrola Plan 
 

The Proposed Order would direct the IPA to adopt a complex mix of long-term and short-

term contracts to meet its renewable energy goals.  As the Staff pointed out in its Exceptions at 

7-8, the implementation implications of the Iberdrola plan were not developed in the record, and 

further, would greatly complicate an already demanding procurement plan.  Other parties filing 

exceptions maintain that the “stakes are too high” to lock in the high long-term renewable 

percentages suggested by the Proposed Order,  ELPC/NRDC BOE at 9; there was insufficient 

evidence for the plan, ComEd BOE at 7; the plan would be unreasonably costly, IPA BOE at 24, 

RESA BOE at 10,  Ameren BOE at 5, ICEA BOE at 8-9; and the plan would be unreasonably 

risky given the emphasis on long-term contracts.  ComEd BOE at 11, ICEA BOE at 11-13.  The 

IPA’s extensive discussion of the variables associated with long-term renewable contracts, such 

as the size of the load going forward and the size of the budget available to pay for that load, 

emphasizes the complex choices that the IPA must make when designing its Plan.  IPA BOE at 

18-26, 29-32.  So long as the IPA’s Plan is reasonably designed to meet its statutory renewable 

resources obligations, the Commission should reject the imposition of a rigid plan proposed by a 

party that stands to benefit economically if the contracts it promotes are required.   

The People reiterate their view, shared by other parties filing Exceptions, that the Plan’s 

approach to procuring renewable resources is reasonable and prudently adopts a strategy to 

acquire short-term renewable resources pending the completion of the first long-term renewable 

resources procurement.  The Commission should accept the IPA’s plan for procuring renewable 

resources for 2011. 
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Conclusion 
 

For the foregoing reasons, the People of the State of Illinois request that the Commission 

accept the Exceptions stated in the Exceptions and Brief on Exceptions and the Reply Exceptions 

of the People of the State of Illinois and revise the Proposed Order accordingly.     

Respectfully submitted,  
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