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 Horizon Wind Energy LLC (“Horizon Wind”) submits this Brief in Reply to Exceptions 

(“Reply”) to the Administrative Law Judge’s Proposed Order (“ALJPO”).  Horizon Wind’s 

Reply is limited to the exceptions taken by other parties to the “Commission Conclusion” on 

“Procurement of Renewable Resources” in §VII.C.15 of the ALJPO.1 

VII. DISPUTED ISSUES AND COMMISSION CONCLUSION 
C. Procurement of Renewable Resources 

1. Commission Conclusion 

 The utility procurement plan submitted by the IPA for 2011 (“Plans”) provided that the 

renewable portfolio standard (“RPS”) requirement of §1-75(c) of the Illinois Power Agency Act 

(“IPA Act”), 20 ILCS 3855/1-75(c), would be met for the utilities by the purchase of one-year 

renewable energy certificates (“RECs”).  (ALJPO at 4)  In §VII.C.15, the ALJPO concludes, 

among other things, that (1) the Plan must provide for the procurement of actual renewable 

energy (physical electricity from renewable sources) and not only RECs; (2) the renewable 

energy should be acquired through long-term contracts when possible; and (3) the procurement 

of renewable energy resources in the 2011 Plan should consist of 20% one-year REC contracts, 

30% three-to-five year REC contracts divided into 10% tranches for three, four and five years 

respectively, and 20-year contracts for renewable energy resources commencing in 2010 

comprising the remaining 50%.  (ALJPO at 79-80)  The ALJPO also states: 

The Plan, if drafted in adherence to the law, will reflect the balancing of the 
competing interests identified in the statutes.  While cost is certainly a significant 
factor, it is not the overriding factor.  So long as in meeting the RPS for the 
applicable years, the IPA attempts to procure renewable energy and renewable 
energy resources consistent with the Plan via a competitive bidding process and 
does not exceed the applicable price caps, the law is satisfied.  The fact that short-
term RECs alone may be the least expensive option at the time does not mean that 

                                                 
1 Horizon Wind’s Reply does not address the portion of §VII.C.15 directing that workshops be 
held or the exceptions to that particular conclusion.  However, Horizon Wind would expect to 
participate in workshops if held. 
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the IPA and the Commission should disregard all other requirements and goals of 
the IPA Act. 
 
 Such goals include diversity of supply, economic development 
(particularly within Illinois), and the promotion of renewable energy.  Diversity of 
supply will serve as a hedge against price volatility.  Economic development 
occurs when generation sources are built and energy costs are low.  In addition, as 
a general matter, in selecting the types of products to procure for the RPS, the IPA 
should develop a portfolio of renewable products that ensures long-term growth 
of renewable energy resources to ensure success of the RPS through its end date 
of 2025.  Setting aside for the moment the requirement to procure actual 
renewable energy, the long-term growth of renewable energy resources in Illinois 
appears uncertain if cost is the sole focus and only one-year RECs are procured.  
Procuring renewables through longer term contracts will foster the growth of 
renewable energy under Illinois law.  Greater competition among all sources of 
power will drive down the price and encourage ample supply at the lowest cost.  
Procuring renewable energy in this way can provide long-term price stability.  
(ALJPO at 80-81) 
 

 Horizon Wind did not take exception to any of the aforementioned conclusions, but a 

number of other parties have done so.2  Before addressing those exceptions, Horizon Wind 

emphasizes that its primary objective in this Brief in Reply to Exceptions is to call to the 

Commission’s attention the position taken by Horizon Wind (and Wind on the Wires) on the 

procurement of renewable resources in the 2011 Plan.  Specifically, Horizon Wind and Wind on 

the Wires recommended that the 2011 Plan should include the procurement of five-year RECs 

(sometimes referred to as “mid-term” RECs) in an amount that could be purchased using 15% of 

the utilities’ 2011 renewable resources budgets (“RRB”).3  Horizon Wind believes that in the 

                                                 
2 Exceptions to §VII.C.15 of the ALJPO were submitted by the Illinois Power Agency (“IPA”), 
Commission Staff, People of the State of Illinois, Commonwealth Edison Company, Exelon 
Generating Company, Ameren Illinois Company, Illinois Competitive Energy Association, 
Retail Energy Supply Association, and Environmental Law & Policy Center and Natural 
Resources Defense Council.  Because these parties all made essentially the same arguments, 
Horizon Wind will respond generically to the grounds expressed for the exceptions. 

3 Response of Horizon Wind Energy LLC to Supplemental Comments Filed by Iberdrola 
Renewables Inc. (“Horizon Response”) at 2-3; see ALJPO at 75, §VII.C.12 (Horizon Position).  
The information and arguments presented by Wind on the Wires in support of including the 
purchase of mid-term  RECs as a component of the 2011 Plan are thoroughly summarized at 
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context of the 2011 Plan, this proposal represents a reasonable approach that balances the various 

economic and policy concerns articulated in this case with respect to the length of contracts for 

renewable energy and/or RECs that should be included in the 2011 Plan.  If the Commission 

were to reject the ALJPO’s conclusions as to the mix of purchases of electricity from renewable 

sources and RECs that should be included in the 2011 Plan, the Commission should not simply 

revert to the IPA proposal to meet the RPS requirements for 2011 by purchasing only one-year 

RECs.  Rather, in this event, the Commission should adopt the proposal of Horizon Wind (and 

Wind on the Wires) that the 2011 Plan should include the purchase of five-year RECs in an 

amount that can be purchased using 15% of the utilities’ 2011 RRBs. 

 Horizon Wind will provide only a limited response to the exceptions that have been taken 

to the ALJPO’s legal conclusions because, frankly, Judge Albers’ thorough and lucid legal 

analysis cannot be improved upon by restating it in different words.  Horizon Wind notes that the 

exceptions to the ALJPO’s legal conclusions focus their arguments on the definitions of 

“renewable energy resources” and “renewable energy credit” in §1-10 of the IPA Act (20 ILCS 

3855/1-10).  However, there is ambiguity in what appear to be the two statutory sentences most 

critical to this issue, in §1-20(a)(1) (20 ILCS 3855/1-20(a)(1)) and §1-75(c)(1) of the IPA Act. 

 Specifically, the last sentence of §1-20(a)(1) states, “The procurement plans shall be 

updated on an annual basis and shall include electricity generated from renewable resources 

sufficient to achieve the standards specified in this Act,” and the second sentence of §1-75(c)(1) 

states, “A minimum percentage of each utility’s total supply to serve the load of eligible retail 

                                                                                                                                                             
pages 54-58 of the ALJPO.  Additionally, Staff, though not endorsing this proposal, stated it was 
not opposed in principle to 3 to 5-year contracts for RECs, and that if the Commission were to 
decide to include purchases of mid-term RECs in the 2011 Plan, approximately 10% - 15% of 
the utilities’ 2011-2012 RRBs should be used for such purchases. Staff of the Illinois Commerce 
Commission Response to Objections to Procurement Plan at 5-6, 14; see ALJPO at 70, 73. 
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customers, as defined in Section 16-111.5(a) of the Public Utilities Act, procured for each of the 

following years shall be generated from cost-effective renewable energy resources: [years and 

RPS percentages for each year are then listed].”  Read literally using the §1-10 definitions of 

“renewable energy resources” and “renewable energy credit,” these two sentences would say: 

“The procurement plans shall include electricity generated from energy or from a tradable 
credit” (§1-20(a)(1)), and 
 
“A minimum percentage of each utility’s total supply . . . shall be generated from cost-
effective energy or from a tradable credit.”  (§1-75(c)(1))  
 

But these readings make no sense, because “electricity” is not “generated from” energy, nor from 

a tradable credit.  That is, these readings – which are essentially what are advocated for by the 

parties taking exception to the ALJPO’s legal conclusions – fail to give the words “electricity,” 

“generated from” and “supply” their plain, commonly-understood meanings (as the ALJPO’s 

analysis recognizes must be done in construing the statute), and in fact fail to assign meaning to 

every word in the sentences, as also must be done in construing them.4  Moreover, the statutory 

provisions applicable to this case are specific to the electric industry, and the meanings of the 

terms “electricity,” generated” and “total supply to serve the load of . . . customers,” are well 

understood in the industry and therefore, in the context of this statute should, be construed as 

they are commonly understood and used in the industry.5  “Electricity” is energy, and it can only 

be “generated from” a facility of some sort; and the utility’s “supply to serve the load of eligible 

                                                 
4 Price v. Phillip Morris, Inc., 219 Ill. 2d 182, 243 (2006) (undefined words in statute should be 
given their plain and ordinary meanings); Kraft, Inc. v. Edgar, 138 Ill. 2d 178, 189 (1990) 
(statute must be construed so as to give meaning to every word); Thomas Hake Enterprises, Inc. 
v. Betke, 301 Ill. App. 3d 176, 185 (2d Dist. 1998) (every word or phrase must be given some 
reasonable meaning).  

5 Illinois Power Co. v. Johnson, 116 Ill. App. 3d 618, 627-28 (4th Dist. 1983).   
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retail customers” must consist of physical electricity.6  Therefore, when one reads these key 

statutory sentences in a manner that gives the undefined terms their plain, commonly understood 

meanings, gives effect to all the words in the sentences, and makes overall sense,7 one sees that 

the ALJPO’s legal conclusion that the Plan must include the purchase of physical electricity 

generated from renewable sources is quite supportable.8 

 More important from Horizon Wind’s perspective as a leading developer and operator of 

wind generation facilities9 is that, regardless of the decision the Commission reaches on the 

exceptions that have been taken to the ALJPO’s specific legal analysis, the Commission should 

recognize that the ALJPO’s discussion (quoted on pages 1-2 above) of the importance of 

including long-term contracts for purchase of electricity from renewable sources (and the 

associated RECs) to the achievement of the goals and policies set forth in the IPA Act is correct.  

Regardless of whether or not the statute requires that each Plan must include long-term contracts 

for the purchase of physical electricity from renewable resources, the Commission clearly has the 

authority to approve a Plan that includes long-term contracts for the purchase of physical 

electricity from renewable resources, in order to effectuate the goals and policies of the IPA Act, 

                                                 
6 The purchase of physical electricity from a generating facility that uses one of the permitted 
resource types listed in §1-10 would also include the associated RECs, i.e., a “bundled” product. 

7 See Quad Cities Open, Inc v. City of Silvis, 208 Ill. 2d 498, 509 (2004) (applying “common 
sense” in choosing between competing interpretations of statute); Midwest Bank & Trust Co. v. 
Roderick, 132 Ill. App. 3d 463, 470 (1st Dist . 1985) (an interpretation that produces a reasonable 
result will be adopted over an interpretation that produces an unreasonable result). 

8 Several of the parties taking exception to the ALJPO’s legal conclusions dismiss the 
significance of the ALJPO’s reliance on §1-20(a)(1) because §1-20 is only stating “General 
Powers of the Agency.”  However, the specific sentence, “The procurement plans shall be 
updated on an annual basis and shall include electricity generated from renewable resources 
sufficient to achieve the standards specified in this Act” (emphasis added), is stated in the statute 
as a mandatory requirement. 

9 See Horizon Wind’s Petition to Intervene at paragraph 2; Horizon Response at 1. 
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as the Commission did in approving the 2010 Plan (see Order in Docket 09-0373 (Dec. 28, 

2009), at 115-116).10  Section 16-111.5 of the Public Utilities Act (“PUA”) requires the 

Commission to approve a procurement plan that it determines “will ensure adequate, reliable, 

affordable, efficient, and environmentally sustainable electric service at the lowest total cost over 

time, taking into account any benefits of price stability.”  220 ILCS 5/16-111.5(d)(4). 

 The directive to the Commission in §16-111.5(d)(4) of the PUA is consistent with the 

objectives the General Assembly articulated in enacting the IPA Act, which include: 

(1) The health, welfare, and prosperity of all Illinois citizens require the provision of 
adequate, reliable, affordable, efficient and environmentally sustainable electric 
service at the lowest total cost over time, taking into account any benefits of price 
stability. 

 
(6) Including cost-effective renewable resources in that [electricity supply] portfolio 

will reduce long-term direct and indirect costs to consumers by decreasing 
environmental impacts and by avoiding or delaying the need for new generation, 
transmission, and distribution infrastructure. 

 
(7) Energy efficiency, demand-response measures, and renewable energy are resources 

currently underused in Illinois.  (IPA Act §1-5, 20 ILCS 3855/1-5; emphasis 
supplied). 

 
To these ends, the General Assembly specified that the IPA procurement plans developed for the 

                                                 
10 Horizon Wind recognizes that the Commission’s decisions are not res judicata and that the 
Commission is not bound by its decisions in prior cases involving the same or similar 
circumstances. Mississippi River Fuel Corp. v. Commerce Commission, 1 Ill. 2d 509, 513 
(1953); Citizens Utility Board v. Commerce Commission, 166 Ill. 2d 111, 125 (1995).  For this 
reason, the Commission should not give weight to the arguments of certain excepting parties that 
because the Commission did not require the inclusion of long-term contracts for the purchase of 
electricity from renewable resources in the IPA Plans for some prior years, the Commission must 
have concluded that the statute does not require inclusion of long-term contracts for purchase of 
electricity from renewable resources.  Further, those plan dockets are concluded and not 
appealed, so whether or not they violated the statute is irrelevant.  However, the fact that the 
Commission approved including such a component in the 2010 Plan demonstrates that the 
Commission has recognized such a component can be and is appropriate. 
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utilities “shall include cost-effective renewable energy resources.”11  (§1-75(c)(1)) 

 Horizon Wind appreciates the pricing analysis that led the IPA to propose that the 

utilities’ RPS requirements for 2011 should be satisfied by the purchase of one-year RECs.  

Nonetheless, a mixture of short-term, medium-term and long-term contracts for purchase of 

electricity from renewable resources, and RECs, as specified in the ALJPO, is necessary in order 

to address all the goals of the IPA Act.  Stated simply, meeting the RPS requirements solely by 

purchasing short-term RECs each year will not bring forth the investment in and development of 

wind generation and other renewable energy facilities that the Illinois General Assembly sought 

to promote in the IPA Act (and the related procurement plan provisions of the PUA), and that is 

necessary to meet the increasingly (over time) significant RPS requirements embodied in §1-

75(c).  These points were made by Wind on the Wires in explaining its proposal to include 

purchase of mid-term RECs, rather than just one-year RECs, in the 2011 Plan; as the ALJPO 

summarized Wind on the Wires’ presentation (ALJPO at 57): 

WOW claims that continued use of one year RECs to fulfill the RPS results in 
developers sitting on the sidelines while the RPS requirements increase.  In 
WOW’s view, the result is that renewable resources development will not keep 
pace with the increasing demand and the costs of renewable resources will 
increase over time.  Ultimately, WOW believes the failure to procure contracts of 
sufficient length to support construction of renewable resources at a pace equal to 
the RPS will increase the cost of renewable resources in future procurements.12 

 
   The ALJPO got it exactly right in stating in the “Commission Conclusion” (at 80-81) that:  

“[T]he long-term growth of renewable energy resources in Illinois appears 
uncertain if cost is the sole focus and only one-year RECs are procured,”  

                                                 
11 “Cost-effective” as used in §1-75(c)(1) means simply that the purchase of renewable energy 
resources does not cause the rate impact limits specified in §1-75(c)(2) to be exceeded and that 
the prices of the renewable resources procured do not exceed the market price benchmarks 
developed in accordance with §1-75(c)(1). 

12 Wind on the Wires filed exceptions proposing some reorganization of §VII.C.12 but did not 
propose to revise the above-quoted text. 
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“Procuring renewables through longer term contracts will foster the growth of 
renewable energy under Illinois law,”  

“Greater competition among all sources of power will drive down the price and 
encourage ample supply at the lowest cost,”  

 “Diversity of supply will serve as a hedge against price volatility,”  

“[I]n selecting the types of products to procure for the RPS, the IPA should 
develop a portfolio of renewable products that ensures long-term growth of 
renewable energy resources to ensure success of the RPS through its end date of 
2025,” and  

 “Procuring renewable energy in this way can provide long-term price stability.” 

The Commission should adopt and affirm these conclusions in its final Order in this case. 

 Horizon Wind reiterates that, should the Commission not adopt the ALJPO’s conclusions 

as to the mix of short-term, mid-term and long-term renewable resources contracts to be included 

in the 2011 Plan, the Commission should not simply adopt the proposal to purchase only one-

year RECs, but instead should adopt the proposal of Horizon Wind (and Wind on the Wires) that 

the 2011 Plan should include the purchase of five-year RECs in an amount that can be purchased 

with 15% of the utilities’ RRBs.13  The purchase of this reasonable amount of five-year RECs 

will provide financial encouragement and incentive for the development and sustainability of 

renewable energy resources that would not be provided by the purchase of only one-year RECs, 

while at the same time addressing the concerns that have been expressed by the IPA and some 

other parties about over-committing to renewable resources through long-term contracts that 

potentially (depending on future developments) could threaten to exhaust the RRBs.  Thus, this 

approach provides a reasonable, lower-risk resolution of the competing issues and concerns 

raised in this case with respect to the short-term versus long-term procurement of renewable 

                                                 
13 As noted earlier, Staff stated that if the Commission were to decide to include some purchases 
of mid-term RECs (rather than just one-year RECs) in the 2011 Plan, 10% to 15% of the utilities’ 
2011-2012 RRBs should be used for the purchases of mid-term RECs. 
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energy resources, while helping to promote the statutory goals and objectives established in §1-5 

of the IPA Act.14 

CONCLUSION 

 For the foregoing reasons, Horizon Wind Energy LLC respectfully requests: 

(1) The Commission should adopt the ALJPO’s conclusions in §VII.C.15 on 

Procurement of Renewable Resources, concerning the importance of the procurement of 

electricity from renewable resources under long-term contracts and the specific mix of renewable 

resources to be purchased in the 2011 Plan, in the final Order in this docket; and 

(2) If the Commission does not adopt the ALJPO’s conclusions as to the mix of short-

term, mid-term and long-term contracts for electricity from renewable resources and RECs that 

should be included in the 2011 Plan, the Commission should find that the 2011 Plan should 

include the purchase of five-year RECs in an amount that can be purchased with 15% of the 

utilities’ renewable resource budgets. 

        

                                                 
14 The recommendation to include purchases of five-year RECs in the 2011 Plan was also part of 
the supplemental proposal of Iberdrola Renewables, Inc., which it offered as a “compromise.”  
(See ALJPO at 54.)  Because the Iberdrola compromise proposal was not agreed to by all parties, 
the ALJPO treated it as a failed settlement proposal and gave it no further consideration. (Id. at 
77.)  While the ALJPO is correct that the Iberdrola compromise proposal did not produce a 
unanimous settlement that resolved the issue (Business and Professional People for the Public 
Interest v. Commerce Commission, 136 Ill. 2d 192 (1989)), the compromise proposal should 
therefore be included as one of the competing proposals to be evaluated in the case. 
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