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M E M O R A N D U M____________________________________________________ 
 
TO: The Commission 
 
FROM: D. Ethan Kimbrel, Administrative Law Judge  
 
DATE: November 19, 2010 
 
SUBJECT: Northern Illinois Gas Company d/b/a Nicor Gas Company, 
 
 Application pursuant to Section 8-104 and Section 9-201 of 

the Illinois Public Utilities Act for consent to and approval of an 
Energy Efficiency Plan and approval of Rider 30, Energy 
Efficiecy Plan Cost Recovery and Related changes to Nicor 
Gas Company‟s tariffs.   

 
RECOMMENDATION: Deny the relief requested in Nicor Gas Company‟s Petition 

for Interlocutory Review.   
________________________________________________________________ 
 
I. INTRODUCTION 
 

Section 8-104 of the Public Utilities Act (“PUA” or “Act”) requires gas companies 
serving more than 100,000 customers as of January 1, 2009 to file a cost-effective 
Energy Efficiency Plan (“EEP” or “Plan”) with the Illinois Commerce Commission 
(“Commission”) on or before October 1, 2010.  220 ILCS 5/8-104.  On September 29, 
2010, Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor” or “the 
Company”) filed its petition, direct testimony and exhibits with the Commission.  Nicor‟s 
petition proposes to recover all costs of implementing the plan, including the fixed costs 
portion of the volumetric charges, as approved by the Commission in its last rate case, 
Docket 08-0363.   

 
At the initial status hearing on October 27, 2010, the parties agreed to the 

following expedited schedule1: 
 

 Staff and Intervenors to file Direct Testimony on or before November 30, 
2010; 

                                                 
1
 Unlike the electric utility dockets in which the Commission must issue an order approving or 

disapproving the utility‟s energy efficiency and demand-response plan within three months after its 
submission, 220 ILCS 5/8-103(f), the natural gas utility dockets face no such shortened time frame.   
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 Nicor to file Rebuttal Testimony on or before December 9, 2010; 

 Evidentiary hearing on December 14, 2010; 

 Initial Briefs filed on or before December 21, 2010; 

 Parties‟ Draft Orders filed on or before December 23, 2010; 

 Proposed Order due on or about January 4, 2011; and 

 Briefs on Exceptions due on or before January 10, 2011.   
 
Two days prior to the initial status hearing, the Citizens Utility Board (“CUB”) and 

the People of the State of Illinois (“AG”) (collectively, “CUB/AG”, “the Movants” or “the 
Consumer Advocates”) filed a Motion to Strike portions of Nicor‟s testimony and exhibits 
that relate to the Company‟s request for fixed costs recovery on the basis of relevance 
pursuant to 83 Ill. Admin. Code 200.190.  On November 4, 2010, the Company, Staff of 
the Illinois Commerce Commission (“Staff”), and the Natural Resources Defense 
Council (“NRDC”) filed their Responses to the CUB/AG Motion to Strike.  On November 
9, 2010, the Company also filed a Reply to Staff‟s Response.  Finally, on November 10, 
2010, the Movants filed a Reply in support of their original Motion to Strike.   

 
On November 12, 2010, the ALJ granted the Movants‟ Motion to Strike holding 

that: 
 
The Citizens Utility Board and the People of the State of Illinois‟ motion to strike 
any and all mention of the fixed cost recovery mechanism as proposed as part of 
Rider 30, Energy Efficiency Plan Cost Recovery by Northern Illinois Gas 
Company d/b/a Nicor Gas Company in designated portions of the direct 
testimony of James J. Jerozal, Jr. and Malcolm Quick including portions of Nicor 
Exhibits 3.1 and the entirety of Nicor Exhibit 3.3 is granted.  Section 8-104 of the 
Public Utilities Act, 220 ILCS 5/8-104, does not provide for a fixed cost recovery 
mechanism as part of the Energy Efficiency Plan filings required by the Act.   
 

 On November 15, 2010, Nicor filed its Petition for Interlocutory Review and 
Request for Expedited Decision2 arguing that the ALJ‟s Ruling is contrary to law, that it 
is entitled to a fixed cost recovery mechanism, and that the ALJ‟s ruling should be 
overturned by the Commission.  Staff and CUB/AG filed their Responses to the 
Company‟s Petition on November 18, 2010 reaffirming their positions.   

 
II. NICOR’S POSITION 

 
Nicor argues that the ALJ Ruling improperly finds that it cannot present evidence 

demonstrating that it is entitled to recover Commission-approved fixed costs that will not 
be recovered as a result of implementing the statutorily mandated energy efficiency 
program.  The Ruling, according to the Company, also denies the Commission the 
opportunity to consider whether recovery of such costs through a statutorily permitted 
rider mechanism is appropriate.  The ALJ ruling constitutes clear reversible error 

                                                 
2
 Although Nicor has asked for an expedited decision on its Petition, the Commission is under no statutory 

obligation to render one.  No party, however, objected to an expedited review of the Petition.   
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because it disposes of a substantive claim in the proceeding based on grounds that are 
procedurally flawed.  The Company asserts that the Motion fails to meet the legal 
standards to either dismiss the Company‟s claim or to obtain summary judgment.  
Inasmuch as the Ruling does not apply these standards, the Company maintains, the 
Commission should reverse the Ruling for failure to apply the proper legal standard.  It 
argues, nevertheless, that even if the Motion to Strike is proper, granting the Motion is 
clearly wrong since the Movants failed to meet the legal standard necessary to succeed 
in their Motion.  The material sought to be struck by Movants does not contain 
redundant, immaterial, impertinent, or scandalous matters, nor have the Movants 
alleged that they will suffer prejudice.   

 
According to the Company, Section 8-104 of the Act clearly provides that a gas 

utility can recover its prudently and reasonably incurred costs of Commission-approved 
programs.  Section 8-104(e) states that “[a] utility providing approved energy efficiency 
measures … shall be permitted to recover costs of those measures through an 
automatic adjustment clause tariff filed with and approved by the Commission.”  Further, 
Section 8-104(f)(7) states that, in filing its energy efficiency plan, a utility shall “[i]nclude 
a proposed cost recovery tariff mechanism to fund the proposed energy efficiency 
measures and to ensure the recovery of the prudently and reasonably incurred costs of 
Commission-approved programs.”  Nicor argues that a clear economic “cost” of its 
Section 8-104 energy efficiency measures is the reduction in its volumetric deliveries, 
which subsequently reduce the recovery of its Commission-approved fixed costs 
through its volumetric charges.  The Company maintains that it would otherwise be 
penalized financially for successful energy efficiency efforts and that clearly would 
contradict the intent of the statute, which seeks to ensure that utilities recover their costs 
resulting from this statutory mandate.   

 

Nicor further maintains that the ALJ ruling results in the improper denial of 
Commission-approved costs:  costs that would otherwise be recovered but for its 
statutory obligation to implement an energy efficiency program.  The Company argues 
that the Commission approved its recovery of fixed costs in the Company‟s 2008 Rate 
Case.  More specifically, the Commission approved a rate design for Rate 1/Residential 
customers to allow Nicor‟s fixed customer charge to recover at least 80% of the 
Company‟s Commission-approved fixed delivery service costs, but not less than the 
proposed $13.55 customer charge.  This resulted in approximately 19% of fixed costs 
still being recovered through variable charges.  Nicor states that Proposed Rider 30 
takes into account that Section 8-104‟s mandated therm reductions will significantly 
hinder the Company‟s ability to recover through variable charges those Commission-
approved fixed costs.  Further, the Plan‟s therm reduction goals are established using 
actual 2009 therm deliveries which, due to colder than normal weather, overstate the 
amount of therms Nicor would normally deliver.  Consequently, the Company‟s EEP 
goals are set on a much higher therm basis than used for establishing Nicor Gas‟ rates.  
This will result in a greater amount of therms lost when the EEP reaches its goals, and 
further exacerbate the level of unrecovered Commission-approved fixed costs.   
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The Company also asserts that Section 8-104 is a new provision in the Act that 
recently became effective and that there is no established case law or other authority to 
support the Movants‟ interpretation that was adopted in the Ruling.  Nicor argues that 
Staff‟s reliance on A. Finkl & Sons v. Illinois Commerce Comm’n, 250 Ill.App.3d 317, 
620 N.E.2d 1141 (1st Dist. 1993) to support its claims is entirely misplaced.  Unlike the 
facts in the Finkl case, the General Assembly has expressly provided that a gas utility 
can recover the costs of implementing a statutorily required energy efficiency program 
through a rider mechanism. 220 ILCS 5/8-104 (e).  The Company maintains that no 
such statutory provision existed in the Finkl case and that the Finkl decision is irrelevant 
to this issue.   

 
III. CUB / AG POSITION 

 
The Movants agree with the ALJ in the determination that Section 8-104 of the 

Act does not provide for a fixed cost recovery mechanism as part of the EEP filings 
required by the Act.  The Consumer Advocates argue that any of the Company‟s 
claimed “lost” revenues are not relevant to Commission approval of its Plan as defined 
by Section 8-104.  Further, any claimed “lost” revenues are not included within the 
“recovery of prudently and reasonably incurred costs of Commission approved 
programs” that the statute allows, 220 ILCS 5/8-104(f), and claims of “lost revenues” in 
no way constitute “reasonably and prudently incurred expenses for cost-effective energy 
efficiency measures.”  220 ILCS 5/8-104(a).  The Movants maintain that Section 8-
104(e) limits cost recovery to only the “costs of those measures” which are “approved 
energy efficiency measures.”  220 ILCS 5/8-104(e).   

 
The Consumer Advocates further argue that the scope of the Commission‟s 

review is clearly identified in Section 8-104(f).  There are specific components which a 
gas utility‟s energy efficiency plan must contain in order for the Commission to approve 
it.  For example, a demonstration that the proposed energy efficiency measures will 
result in therm savings which meet the statutory targets; estimates of the total amount 
paid for gas service expressed on a per-therm basis associated with the proposed 
measures; and most importantly here “a proposed cost recovery tariff mechanism to 
fund the proposed energy efficiency measures and to ensure the recovery of the 
prudently and reasonably incurred costs of Commission-approved programs.”  220 ILCS 
5/8-401(f).  CUB/AG states that the Commission must either approve or disapprove the 
plan presented by the Company based upon its determination of whether the plan 
meets these specific statutory goals.  The Movants surmise that the Company‟s 
revenue requirement or claims about a need to recover fixed costs is not mentioned or 
alluded to in the statute and therefore is not relevant to the Commission‟s evaluation of 
Nicor‟s plan.   

 
The Consumer Advocates state that Nicor‟s attempt to re-litigate its preference 

for rider recovery of lost revenues due to efficiency through its Section 8-104 filing 
should be rejected.  The Movants argue that Nicor may initiate a rate case at any time 
under Section 9-201 of the Act if it believes its revenues are not sufficient to cover its 
costs and earn a reasonable profit.  Nothing in the Act or Illinois law permits Nicor or 
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any utility to claim that it must be guaranteed a certain revenue requirement approved in 
a prior rate case.   

 
IV. STAFF’S POSITION 

 
Staff also agrees with the AlJ‟s decision to grant the Motion to Strike.  Staff 

argues that despite the fact that Section 8-104(f)(7) clearly confines recovery to energy 
efficiency measures and actual program costs, Nicor nevertheless attempts to create a 
false “substantive” issue on the faulty premise that a “clear economic „cost‟ of its Section 
8-104 energy efficiency measures is the reduction in its volumetric deliveries.  Staff 
continues that Section 8-104 explicitly defines what costs are recoverable under Section 
8-104.  Gas utilities may “recover costs for reasonably and prudently incurred expenses 
for cost-effective energy efficiency measures.”  “Energy efficiency” is defined as 
“measures that reduce the amount of energy required to achieve a given end use . . .”; 
i.e. the natural gas savings requirements contained in Section 8-104(c).  Staff maintains 
that this language unambiguously allows for the recovery of expenses for those 
measures and programs designed to increase energy efficiency only.  Staff points out 
that the obvious logical flaw in Nicor‟s argument is that reduced volumetric deliveries 
and lost revenues are a result of energy efficiency measures, and are not measures that 
increase energy efficiency.   

 
Staff agrees with the Consumer Advocates that the sole issues of this proceeding 

are Nicor‟s proposed plan and the recovery of costs associated with the energy 
efficiency measures that are part of that plan.  The issues of recovery of fixed costs 
related to delivery services and for lost revenue that are a result of energy efficiency 
measures, and which are not actual energy efficiency measures, are simply irrelevant to 
this proceeding.  Staff maintains, as does CUB/AG, that if Nicor believes that it is unable 
to recover fixed costs as a result of the required energy efficiency programs, or that its 
rates are too low to allow it to recover its costs, then it may appropriately seek relief in a 
rate case under Section 9-201 of the Act.   

 
Staff further argues that allowing Nicor to recover for lost revenue due to 

decreased demand as a result of the energy efficiency programs required under Section 
8-104 would be directly contrary to the General Assembly‟s stated policy of reducing 
customer costs in enacting Section 8-104.  Staff also argues that allowing Nicor to 
recover fixed costs through Rider 30 would potentially deprive ratepayers of energy 
efficiency measures.  Section 8-104(d) limits the “estimated average increase in the 
amounts paid by retail customers in connection with natural gas service to no more than 
2% in the applicable 3-year reporting period.”  A logical consequence of allowing Nicor 
to recover fixed costs within those limits would be to shift money away from energy 
efficiency measures.  Therefore, allowing Nicor to recover fixed costs through its rider 
would potentially deprive ratepayers of energy efficiency measures as some monies 
would instead be spent on the recovery of Nicor‟s fixed costs. 

 
 Staff also notes that rider recovery of lost revenues associated with statutorily 
required energy efficiency programs has been found to be illegal by the Illinois Appellate 
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Court in Finkl.  In Finkl, Commonwealth Edison Company sought, and the Commission 
approved, rider recovery of lost revenues resulting from the implementation of statutorily 
required demand side management energy efficiency programs.   620 N.E.2d at 1149.  
The court reversed the Commission decision, finding recovery of lost revenues to be 
contrary to the underlying intent of the energy efficiency programs.  Id.  The court 
reasoned that “[c]harging ratepayers for lost revenues due to decreased demand 
vitiates the goal of reducing energy costs by reducing demand”.  Id.  The court further 
noted “the courts have asserted that ratepayers are not to pay certain costs unless they 
directly benefit from them.”  Id.  The court concluded that “requiring ratepayers to bear 
the expense of services they avoid due to conservation” was “incredible.”  Id.   

 
Staff argues that similar to the situation in Finkl, Nicor proposes rider recovery of 

lost revenues due to statutorily required energy efficiency programs.  Under Finkl, Staff 
asserts, Nicor‟s fixed cost recovery mechanism as proposed in Rider 30 is illegal.  Staff 
continues that the Commission recognized the precedent established by Finkl in its 
Final Order in Docket No. 08-0363.  In Docket No. 08-0363, Nicor sought rider recovery 
of lost revenues arguing that it needed to recover for reduced customer usage due to 
conservation and that it was being penalized for its energy efficiency measures.  In 
response to Nicor‟s argument, the Commission stated: 

 
We further note that Nicor has presented no legal or factual evidence 
indicating that it is appropriate to adjust for program-induced usage 
reductions. Therefore, Nicor„s request to adjust its rates for the energy 
savings that consumers may incur as a result of this program is denied. 
Moreover, it appears that recovery of lost revenue, without more, in a 
rider, could be illegal. A. Finkl & Sons Co. v. Illinois Commerce Comm, 
250 Ill. App. 3d 317, 620 N.E.2d 1141 (1st Dist. 1993). 
 

2008 Rate Case Order at 156.  Staff argues that the Commission has already 
considered, and rejected, Nicor‟s arguments for rider recovery of lost revenues and 
noted the illegal nature of such recovery under Finkl.   
 
 Regarding the Company‟s procedural arguments Staff counters that Nicor 
mischaracterizes both the Motion to Strike and the ALJ ruling granting the motion, 
ignoring the fact that the Ruling concerns an evidentiary matter, not a substantive claim.  
A Motion to Strike is entirely proper for the purpose of excluding “irrelevant, immaterial 
or unduly repetitious evidence.”  83 Ill. Admin. Code 200.610(a).  Staff maintains that 
the ALJ Ruling clearly states that “Section 8-104 of the Public Utilities Act, 220 ILCS 
5/8-104, does not provide for a fixed cost recovery mechanism as part of the Energy 
Efficiency Plan filings required by the Act.”  As such, Nicor‟s evidence regarding a fixed 
cost recovery mechanism is irrelevant to the proceeding and is properly stricken.   
 
V. NRDC’S POSITION 

 
NRDC took no position regarding whether Section 8-104(f) of the Act allows the 

Company to recover the fixed cost portion of the volumetric charges.  NRDC filed its 
Response to the CUB/AG motion to strike in order to object to the alternative grounds 
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upon which the Movants base their motion.  It opposes the Movants‟ arguments that the 
Commission considered and rejected the same proposal in the last rate case and that 
the Illinois Appellate Court has ruled that such mechanisms violate the rule against 
single issue ratemaking.   
 
VI. DISCUSSION AND RECOMMENDATION 

 
 The CUB/AG Motion to Strike was properly granted.  A Motion to Strike is proper 
for the purpose of excluding “irrelevant, immaterial or unduly repetitious evidence.”  83 
Ill. Admin. Code 200.610(a).  The ALJ Ruling held that Section 8-104 of the Public 
Utilities Act, 220 ILCS 5/8-104, does not provide for a fixed cost recovery mechanism as 
part of the Energy Efficiency Plan filings required by the Act.   
 
 Section 8-104 provides in relevant part: 
 
 (a) It is the policy of the State that natural gas utilities and the Department of 
Commerce and Economic Opportunity are required to use cost-effective energy 
efficiency to reduce direct and indirect costs to consumers. It serves the public interest 
to allow natural gas utilities to recover costs for reasonably and prudently incurred 
expenses for cost-effective energy efficiency measures.   
 
   *** *** *** *** *** *** 
 
 (e) . . . A utility providing approved energy efficiency measures in this State shall 
be permitted to recover costs of those measures through an automatic adjustment 
clause tariff filed with and approved by the Commission. . . .  Each utility shall include, in 
its recovery of costs, the costs estimated for both the utility's and the Department's 
implementation of energy efficiency measures.   
 
   *** *** *** *** *** *** 
 
 (f) No later than October 1, 2010, each gas utility shall file an energy efficiency 
plan with the Commission to meet the energy efficiency standards through May 31, 
2014. Every 3 years thereafter, each utility shall file, no later than October 1, an energy 
efficiency plan with the Commission. . . . . In submitting proposed energy efficiency 
plans and funding levels to meet the savings goals adopted by this Act the utility shall: 
 

 (7) Include a proposed cost recovery tariff mechanism to fund the 
proposed energy efficiency measures and to ensure the recovery of the prudently 
and reasonably incurred costs of Commission-approved programs.   

 
Nicor‟s plan and the recovery of costs associated with the energy efficiency 

measures that are part of that plan are all that are of issue in this proceeding.  The 
above language does not provide for a fixed cost recovery mechanism.  It allows for the 
recovery of expenses for those measures and programs designed to increase energy 
efficiency only.  The issues of recovery of fixed costs related to delivery services and for 



10-0562 

8 

lost revenue that are a result of energy efficiency measures, and which are not actual 
energy efficiency measures, are not relevant.  Nicor‟s evidence regarding a fixed cost 
recovery mechanism was properly stricken.  The relief which Nicor seeks is more 
appropriately sought under Section 9-201 of the Act.   

 
Accordingly, for the reasons stated herein I recommend that the Commission 

deny the relief requested in the Petition for Interlocutory Review.   
 
 
DEK:jt 
 


