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Commonwealth Edison Company (“ComEd”) hereby submits to the Illinois Commerce 

Commission (“Commission”) its Verified Response to the Verified Motion to Compel of the 

Coalition to Request Equitable Allocation of Costs Together (“REACT”).  As demonstrated 

below, the Administrative Law Judges (“ALJs”) should deny REACT’s Motion to Compel 

(“Motion”).  In support of this Response, ComEd states as follows: 

I. INTRODUCTION 

ComEd has fully and timely complied in responding to the five sets of discovery served 

by REACT in this proceeding totaling 114 Data Requests (“DRs”), which included 355 subparts.  

Notwithstanding ComEd’s cooperation and compliance with this volume of discovery, REACT 

incredibly—and belatedly—takes issue with ComEd’s responses and seeks the ALJs intervention 

in the discovery process. 

REACT’s Motion primarily presents a policy issue that the Commission has already 

conclusively resolved against REACT on previous occasions.  (Motion at 3-10.)  In particular, 

the Commission made clear in ComEd’s 2007 Rate Case that it did not want ComEd to prepare 

customer-specific studies for even a single customer, rejecting REACT’s claims for such studies:  

“Given the time constraints inherent in rate making, the Commission finds that requiring ComEd 

to extend the level of cost study scrutiny to that of evaluation of each individual large customer 
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would be unwise.  A granular analysis of costs on a customer by customer basis even for a small 

class of customers would likely significantly increase the number of issues and the number of 

litigants in these proceedings.  The Commission rejects the individual cost study proposal.”  

Commonwealth Edison Co., Docket No. 07-0566, Order at 210 (Sept. 10, 2008).  The 

Commission reiterated that discovery requests soliciting such customer-specific studies were 

improper in Docket No. 08-0532, ComEd’s Rate Design Investigation proceeding:  “I think 

REACT’s requests have gotten a little far afield of what we were contemplating here; and it 

appears to me that they’re asking for sort of individual cost studies within a class, and I think 

that’s going a little far afield.  …  It may be information that is relevant to REACT; but I’m not 

sure from the Commission’s perspective, when we’re looking at customer class, cost of service, 

that it’s going to be particularly informative.”  Commission Minutes, Aug. 25, 2009, Tr. 15:10-

16:19.  Notwithstanding the Commission’s clear decisions on this issue, REACT nonetheless 

continues to insist that ComEd produce information whose only value lies in measuring the cost 

to serve individual customers without offering any reasonable explanation to support this 

demand.  In fact, there is neither a factual nor policy basis to require ComEd, or any utility, to 

create customer-specific studies. 

REACT’s Motion also requests that the Commission compel ComEd to supplement its 

responses to numerous “Customer Care-related Data Request[s].”  (Motion at 15.)  Although 

REACT concedes that ComEd has responded to each of these DRs, it complains that the 

responses are somehow deficient because they “lack information that REACT specifically 

requested.”  (Id. at 15.)  That REACT is dissatisfied with the type of information contained in 

ComEd’s responses does not change the simple fact that ComEd has provided complete answers 
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to the questions posed by REACT based upon the information available to ComEd - there is no 

additional response to be compelled as to any of these DRs. 

In short, REACT offers no reasonable basis, legal or otherwise, to support granting its 

Motion.  ComEd’s responses to the subject DRs are full and complete and, where appropriate, 

are subject to valid objections.  Accordingly, for the reasons set forth in detail below, the ALJs 

should deny REACT’s Motion in its entirety. 

II. ARGUMENT 

A. REACT’s Demand That ComEd Create Customer-
Specific Cost Studies Should Be Rejected 

Contrary to REACT’s assertions otherwise, REACT’s DRs 2.11-2.17 represent yet 

another attempt by REACT to seek customer-specific information that the Commission has 

repeatedly found to be irrelevant to the analysis of ComEd’s Embedded Cost of Service Study 

(“ECOSS”).  In particular, REACT continues to seek customer-specific studies, seeking separate 

inventories of distribution facilities used to serve each customer, as well as provide the 

corresponding cost of each of these facilities.  REACT’s demand should be rejected. 

1. Customer-Specific Studies Have No Value In Testing The Validity Of 
A Utility’s ECOSS 

The Commission made clear in ComEd’s last rate case that it did not want ComEd to 

develop customer-specific cost studies.  Commonwealth Edison Co., Docket No. 07-0566, Order 

at 210 (Sept. 10, 2008).  Moreover, the Commission did not require ComEd to prepare customer-

specific studies in future rate proceedings.  Id.  Even more recently, the Commission concluded 

that discovery requests soliciting such customer-specific cost to serve information were improper 

in Docket No. 08-0532, ComEd’s Rate Design Investigation proceeding.  Commission Minutes, 
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Aug. 25, 2009, Tr. 15:10-16:19.  The Commission has plainly and repeatedly concluded that 

such information provides no value in testing the validity of an ECOSS.     

The customer-specific information that REACT seeks cannot be useful to test the validity 

of ComEd’s ECOSS at issue in this proceeding.  An ECOSS does not assign, to either customer 

classes or individual customers, the actual cost to provide service to individual customers.  

Further, the Commission historically has established rates based on rate classes, not individual 

customers.  Hence, the customer-specific data REACT seeks is of no consequence to evaluating 

ComEd’s ECOSS or setting class-based rates.  Illinois law makes clear that “[d]iscovery should 

be denied where there is insufficient evidence that the requested discovery is relevant.”  Mistler 

v. Mancini, 111 Ill. App. 3d 228, 232, 443 N.E. 2d 1125, 1128 (2nd Dist. 1982).   

In the Motion, REACT argues that “information related to the facilities used by a class of 

customers … is obviously relevant to determining whether ComEd’s recovery from that rate 

class is legally justified.”  (Motion at 6.)  REACT further argues that “an investigation into assets 

used to serve is both feasible for ComEd and important for the Commission,” citing to the Direct 

Testimony of REACT witness Harry L. Terhune.  (Id. at 6-7.)  ComEd will respond to the 

particular statements in Mr. Terhune’s testimony in its rebuttal testimony relating to rate design, 

which is due to be filed on December 8, 2010 under the schedule governing this proceeding.  For 

purposes of REACT’s Motion, however, REACT has not explained how it would, or could, use 

the information it seeks to test the ECOSS.  Nor does REACT cite to any regulatory decision, 

either in Illinois or elsewhere, where a customer-specific study was used to somehow test the 

validity of an ECOSS.  Simply put, the Commission has determined on more than one occasion 

that customer-specific cost information and studies are of no value to test an ECOSS, and 
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REACT has provided no compelling fact or policy reason to reverse the Commission’s recent 

decisions. 

2. REACT’s Demand Glosses Over The Burdens Of Creating Customer-
Specific Studies 

To side-step ComEd’s objection to the burdensome nature of the DRs seeking customer-

specific information, REACT merely argues that “ComEd already should have all of [the 

requested] information in its possession.”  (Motion at 10.)  On the contrary, ComEd has 

previously presented evidence demonstrating that it does not have the information readily 

available, nor does it catalogue all of the distribution facilities used to serve a specific customer.  

As such, ComEd would have to expend substantial resources and time to prepare the special, 

customer-specific studies sought by REACT.  (See Affidavits of Lawrence S. Alongi and Todd 

Heckman, originally submitted in Docket No. 08-0532 and attached hereto as Exhibits A and B, 

respectively.)  In this regard, Illinois law is clear.  A party is not required to create information 

for an opposing party where such a request is unduly burdensome.  Illinois courts have 

determined that discovery requests can be denied where they are oppressive.  Leeson v. State 

Farm Mut. Auto. Ins. Co., 190 Ill. App. 3d 359, 368, 546 N.E. 2d 782, 788 (1st Dist. 1989).  

B. REACT’s Demand That ComEd Provide Additional 
Information Regarding “Customer Care Costs” 
Should Be Rejected 

There is no dispute that ComEd has responded to REACT DRs 3.01, 3.08, 3.15-3.16, 

4.01-4.46, and 5.02.  Rather, REACT argues that it is entitled to all the information it 

“specifically requested” in its “Customer Care-related Data Request[s].”  (Motion at 15.)  

REACT’s claim is baseless and should be rejected. 

ComEd has provided complete answers to the questions posed by REACT based upon the 

information available to ComEd, and there is no additional response to be compelled to any of 
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these DRs.  The fact that REACT believes it is entitled to addition information is no basis to 

grant the Motion.  (See Motion at 13-14.)  REACT fails to cite any authority to support its claim, 

as no such authority exists.   

Moreover, REACT’s argument that it somehow needs the information requested in these 

DRs to analyze ComEd’s allocation of customer care costs (see Motion at 11) is severely 

undermined by the fact that Staff witness Philip Rukosuev found sufficient information in the 

record and in ComEd’s responses to data requests to conduct an analysis of the customer care 

cost allocation issue and recommend that the Commission adopt ComEd’s Switching Study as 

reasonable.  (Staff Ex. 12.0, 3:58-61, 29:684-31:732.) 

C. REACT’s Unexplained Delay In Raising This 
Discovery Dispute Belies Its Purported Need For 
Information 

The timing of REACT’s motion to compel, filed after its direct testimony has been filed, 

strongly belies the notion that the information REACT purports to seek, has any probative value 

to this proceeding.  Indeed, other than referencing the dates on which its DRs were served, 

REACT’s Motion ignores the timing surrounding the discovery dispute presented in the Motion.  

There is no dispute that ComEd timely responded to all DRs at issue—serving responses to 

REACT’s Second Set of DRs on or before October 6, 2010, serving responses to the Third Set 

on or before October, 18, 2010, serving responses to the Fourth Set on or before November 8, 

2010 and serving responses to the Fifth Set on or before November 11, 2010.   

REACT waited until October 29, 2010 to first raise any concerns with ComEd’s 

responses to the Second and Third Sets of DRs and until November 3, 2010 to even specify the 

DRs at issue.  At that time, REACT identified DRs 2.11-2.17, 3.01, 3.08-3.12, 3.15 and 3.16.  

(See Nov. 3, 2010 E-mail from C. Skey to G. Rippie, attached hereto as part of Exhibit C.)  

ComEd promptly responded to REACT’s request for a discovery conference by scheduling a call 
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with its counsel responsible for discovery on November 9, 2010.  As REACT was informed in an 

e-mail sent on November 5, 2010, the purpose of the November 9 conference call was to inform 

ComEd’s counsel as to the nature of REACT’s concerns so that counsel could bring REACT’s 

concerns to their client to be addressed.”  (See Nov. 5, 2010 E-mail from B. Perkins to C. Skey, 

attached hereto as part of Exhibit C.)   

It was only during the November 9 conference call that REACT identified additional DRs 

with which it took issue, i.e., Data Requests 4.01-4.46 and 5.02.  Following the November 9 

conference call, ComEd promptly stated its position and provided certain additional information 

on the DRs in dispute in a November 11, 2010 letter to REACT’s counsel.  (See Nov. 11, 2010 

Letter from B. Perkins to C. Townsend and C. Skey, attached hereto as part of Exhibit C.)  

ComEd then heard nothing further from REACT until the Motion was filed nearly two weeks 

later on November 24, 2010—the day before a long holiday weekend and three business days 

after REACT filed its direct testimony. 

REACT has never explained its delay in raising this discovery dispute, both to the 

attention of ComEd and the ALJs.  In all respects, ComEd responded in a timely fashion to 

REACT’s DRs and to the belated questions concerning ComEd’s responses.  The ALJs should 

foreclose REACT’s attempt to unnecessarily distract from relevant matters and delay the 

efficient course of this proceeding.  
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III. CONCLUSION 

WHEREFORE, for all of the reasons set forth above, Commonwealth Edison Company 

respectfully requests that the Administrative Law Judges deny REACT’s Motion to Compel. 
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