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INTRODUCTION 

 
On November 22, 2010 the Commission issued a Proposed Order in this docket 

approving the Illinois Power Agency’s 2011 Procurement Plan (the “Plan”) subject to the 

conditions set forth in the Order.  The Environmental Law and Policy Center’s (“ELPC”) 

Exceptions are limited to Section VII.A. Energy Efficiency Measures and Section VII.C. 

Procurement of Renewable Resources.  The Natural Resources Defense Council supports the 

positions in the efficiency section, but takes no positions on the positions in the renewable 

section.  

I. THE COMMISSION SHOULD ALLOW THE IPA TO PROCURE EFFICIENCY 

In its Procurement Plan the IPA proposes to purchase energy efficiency (Enregy 

Efficiency as Alternative Resource or EEAR) along with generation.   The Proposed Order notes, 

“The IPA proposes to allow energy efficiency to be treated as a supply resource.  The IPA states 

the price for the product would be negotiated after the closing of the spring 2011 solicitations for 

the more traditional physical and financial swap products through a competitive solicitation.” 

Docket No. 10-0563 P.O. at 4.  The IPA will not procure resources that ComEd and Ameren are 

already taking advantage of through the Energy Efficiency Portfolio Standards (EEPS).  Id. 

The IPA argues that such purchasing of efficiency would establish whether efficiency can 

be cost competitive with traditional resources, and whether it can bring price stability and 
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consumer benefits. P.O. at 24.  ComEd and Ameren argue that the IPA lacks legal authority to 

make such procurements. P.O. at 33, 36. However, the utilities have ulterior motive here.  The 

utilities have unregulated affiliates that compete in the procurement process. Hence, they want to 

protect their sales of power to the IPA.  Moreover, if third parties bid in to the procurement 

process and can deliver energy efficiency at lower costs than the utility, this raises questions 

about the prudency of the utility and its ability to run optimal programs.    

The Commission’s response to the idea of the IPA procuring efficiency is positive, noting 

that “the least expensive electricity is frequently the electricity never generated,” and that “the 

Commission is intrigued by the notion of procuring electricity in this way.”   However, it 

ultimately decides that the EEAR proposal exceeds the IPA’s statutory authority.  P.O. at 40.  

Close examination of the statute, however, demonstrates that the IPA does have such flexibility 

to procure efficiency.  While the statute is not drafted as clearly as it could have been, it is a 

stretch to interpret it in a manner prohibits IPA from procuring efficiency.  

As the Commission notes in its discussion regarding specific references to efficiency: 

The IPA Act contains only a few references to energy efficiency, none of which 
expressly grant the IPA authority to procure it as part of any procurement 
Plan…Subsection (7) contains the finding that ‘Energy efficiency, demand-
response measures and renewable energy are resources currently underused in 
Illinois.’  Section1-10 of the IPA Act defines ‘energy efficiency’ as ‘measures 
that reduce the amount of electricity or natural gas required to achieve a given end 
use.’  The final specific reference to energy efficiency in the IPA Act is in Section 
1-125, which describes the annual report that the IPA must provide to the 
governor and legislature.  Under subsection (3) of Section 1-25, the report must 
include the ‘quantity, price, and rate impact of all energy efficiency and demand 
response measures purchased for electric utilities.’ 

P.O. at 41.  While the Commission is correct that none of this language expressly authorizes the 

IPA to acquire energy efficiency through the Plan, the language in its totality indicates that the 

legislature did envision the IPA procuring efficiency. P.O. at 41.   
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First, subsection (7) states, “Energy efficiency, demand-response measures and 

renewable energy are resources currently underused in Illinois.”  Thus, the IPA statute discusses 

energy efficiency being an underutilized resource, indicating that the legislature thought the IPA 

should consider efficiency options in its procurement.  Moreover, the statute contains a definition 

of efficiency.   Since the PUA already contains a definition that would be applicable to utility 

programs, this also indicates the legislature’s intent to have the IPA procure efficiency.  Finally, 

and most persuasively, the IPA Act requires the IPA to report on, “‘quantity, price, and rate 

impact of all energy efficiency and demand response measures purchased for electric utilities.”  

It makes no sense that the IPA would be required to report on energy efficiency “purchased for 

the utilities,” if the legislature did not envision the IPA procuring efficiency.     The words 

“purchasing for the utility” clearly do not include the utilities’ EEPS programs, as this would be 

efficiency purchased by the utility – not for it.  

          Additionally, the utilities and staff ignore language in section 16-111.5(b)(vi) that requires 

the plan to assess “timeframes for securing products or services.” This language acknowledges 

that products or services such as energy efficiency programs can substitute for supply-side 

resources. The same section requires the plan to “identify alternatives for those portfolio 

measures that are identified as having significant price risk,” and does not make any attempt to 

limit those alternatives to supply-side alternatives. ComEd refutes this postion by presenting the 

view of one person, Scott G. Fisher, to describe the “industry understanding of what wholesale 

products are.” One person’s view of the “industry understanding” of the definition of standard 

wholesale products is not dispositive, nor does it create a prohibition on the inclusion of energy 

efficiency that the General Assembly did not impose. 
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The Commission’s rejection of the IPA’s interpretation of the IPA Act is also 

inconsistent with fundamental principles of administrative law that give agencies deference 

regarding interpretation of their own enabling statutes.  “[T]he interpretation of a statute by the 

agency charged with the administration of the statute is entitled to substantial deference (Quern 

v. Mandley, 436 U.S. 725, 56 L. Ed. 2d 658, 98 S. Ct. 2068), and such construction should be 

and normally is persuasive. Milkowski v. Dept. of Labor, 82 Ill. App. 3d 220, 222 (1st Dist., 

1980)(Citations omitted).  Similarly, “a court will not substitute its own construction of a 

statutory provision for a reasonable interpretation adopted by the agency charged with the 

statute’s administration.” Church v. State of Illinois, 164 Ill. 2d 153, 162 (1995).  See also, 

Chevron, U.S.A. v. Natural Resources Defense Council, 467 U.S. 837 (1984). 

The Commission acts in adjudicatory role in this proceeding.  The Commission shall 

approve the Plan, “if the Commission determines that it will ensure adequate, reliable, 

affordable, efficient, and environmentally sustainable electric service…” 220 ILCS 116-

111.5(d)(4).  This language does not direct the Commission to micromanage the IPA, only to 

ensure that the Plan is designed to provide adequate, reliable, affordable, efficient, and 

environmentally sustainable service.  The IPA interprets the IPA Act to allow it to procure 

efficiency as part of its responsibility to provide an electric procurement plan that “ensures 

adequate, reliable, affordable, efficient, and environmentally sustainable electric service at the 

lowest cost over time.”  The Commission does not assert that procurement of efficiency violates 

these standards, yet it engages in micromanaging the process, by inventing a prohibition that 

does not appear in the statute.  Thus, the Commission oversteps its authority when it rules that 

the IPC cannot procure efficiency. 
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The P.O. also discusses some practical concerns that ELPC finds unpersuasive.   For 

example, “the IPA has not specified the quantity and term of energy efficiency it intends to seek” 

and “the Commission observes that obtaining any level of energy efficiency as part of the Plan 

may result in too much power and electricity being procured given the other procurement efforts 

described in the Plan.” P.O. at 41.  Again, while these are legitimate concerns, they are within 

the IPA’s realm of authority and expertise.  Given the IPA’s experience and expertise, it is safe 

to assume the IPA will seek a reasonable quantity of efficiency that does not result in over-

procurement. 

 

Replacement Language 

The IPA discusses its EEAR proposal as it pertains to AIC at pages 32-33 of the Plan and 
as it pertains to ComEd at page 49 of the Plan.  The proposal appears to be the same as it applies 
to both utilities.  Because the least expensive electricity is frequently the electricity never 
generated, the Commission is intrigued by the notion of procuring electricity in this way.  The 
Commission is concerned, however, that the EEAR proposal exceeds the IPA's statutory 
authority.  AIC, ComEd, and Staff argue that neither the IPA Act nor PUA authorize the IPA to 
seek energy efficiency as a resource.   While the Commission would have preferred that the 
legislature have clearly authorized the IPA to procure efficiency, the Commission believes that 
read in its totality, the IPA can easily be interpreted in a manner that allows such interpretation.  
Moreover, the Commission notes that the IPA believes it has authority to procure energy 
efficiency, and given the reasonableness of the IPA’s interpretation, the Commission defers to 
the IPA. 

 
 The IPA Act contains only a few references to energy efficiency, none of which 
expressly grant the IPA authority to procure it as part of any procurement Plan.  Section 1-5 of 
the IPA Act contains the legislative declarations and findings.  Subsection (1) of Section 1-5 
provides, "[t]he health, welfare, and prosperity of all Illinois citizens require the provision of 
adequate, reliable, affordable, efficient, and environmentally sustainable electric service at the 
lowest total cost over time, taking into account any benefits of price stability."  Subsection (7) 
contains the finding that, "Energy efficiency, demand‑response measures, and renewable energy 
are resources currently underused in Illinois."  Section 1-10 of the IPA Act defines "energy 
efficiency" as "measures that reduce the amount of electricity or natural gas required to achieve a 
given end use."  The final specific reference to energy efficiency in the IPA Act is in Section 1-
125, which describes the annual report that the IPA must provide to the governor and legislature.  
Under subsection (3) of Section 1-125, the report must include the "quantity, price, and rate 
impact of all energy efficiency and demand response measures purchased for electric utilities." 
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First, subsection (7) states, “Energy efficiency, demand-response measures and 

renewable energy are resources currently underused in Illinois.”  Thus, the IPA statute discuss 
energy efficiency being an underutilized resource indicating the legislature thought the IPA 
should consider efficiency options in its procurement?   Moreover, it contains a definition of 
efficiency.   Since the PUA already contains a definition that would be applicable to utility 
programs, this also indicates the legislature’s intent to have the IPA procure efficiency.  Finally, 
and most persuasively, the IPA Act requires the IPA to report on, “‘quantity, price, and rate 
impact of all energy efficiency and demand response measures purchased for electric utilities.”  
It makes no sense that the IPA would be required to report on energy efficiency “purchased for 
the utilities,” if the legislature did not envision the IPA procuring efficiency.  The words 
“purchasing for the utility” clearly leaves out the utilities’ EEPS programs as this would be 
efficiency purchased by the utility – not for it.  
 
 Read in its totality, the Commission concludes that the IPA Act gives the IPA authority to 
procure efficiency as part of its procurement plan. 
 
 Similarly, the PUA contains no express language authorizing the IPA to acquire energy 
efficiency through the Plan.  Rather, the PUA provides through Section 8-103 that electric 
utilities shall implement energy efficiency measures through plans approved by the Commission.  
Only if a utility fails to meet for three years the applicable annual energy savings goal set forth in 
the statute does Section 8-103 grant the IPA an official role in the energy efficiency plans.  After 
three years of missed goals, subsection (i) of Section 8-103 provides that the responsibility for 
implementing the energy efficiency measures shall transfer to the IPA. 
 
 In contrast to the lack of clear authorization to implement the EEAR proposal, the PUA 
and IPA Act expressly authorize the procurement of demand response and renewable energy 
resources, the other resources found to be underused in Section 1-5(7) of the IPA Act.  Section 
16-111.5(d)(2) of the PUA provides that the Plan "shall identify the portfolio of demand-
response and power and energy products to be procured."  Sections 1-20(a)(1) and 1-75(c) of the 
IPA Act requires that the Plan include renewable energy resources.  In light of the attention paid 
to demand response and renewable energy, the Commission does not believe that the legislature 
would have remained silent regarding energy efficiency if it indeed intended for energy 
efficiency to be part of the Plans. 
 
 In addition to the lack of clear language authorizing the procurement of energy efficiency 
as a resource, the EEAR proposal suffers from other problems as well.  For example, the IPA has 
not specified the quantity and term of energy efficiency it intends to seek.  Even if the quantity 
and term were specified, it is difficult to see how EEAR can be considered “a standard wholesale 
product” as required by 16‑111.5(b)(3)(iv) of the PUA.  Setting aside this obstacle for the 
moment, the Commission observes that obtaining any level of energy efficiency as part of the 
Plan may result in too much power and electricity being procured given the other procurement 
efforts described in the Plan.  The IPA also neglects to describe how it would ensure that any 
energy efficiency procured under the Plan would not overlap or be double counted with energy 
efficiency acquired under the EEPS programs.  The spending limits under Section 8-103 are also 
not addressed by the IPA.   
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 In light of these statutory and practical concerns, the Commission finds that the IPA 
should not attempt to procure energy efficiency as another resource under the Plan.  If it feels 
strongly about this issue, the IPA may want to consider seeking revisions to the IPA permitting 
its EEAR proposal.  With a revised IPA Act and a more detailed presentation of its EEAR 
proposal, the Commission would be willing to consider such proposals in future procurement 
dockets. 
 

II. THE COMMISSION SHOULD GIVE THE IPA AUTHORITY TO DETERMINE 
THE PROPER PROPORTION OF LONG TERM CONTRACTS IN THE 2011 
PORTFOLIO THROUGH A WORKSHOP PROCESS1 

 
On page 79 of its Proposed Order, the Commission determined that the IPA Act requires 

the IPA to procure “renewable energy and not simply RECs,” and that this renewable energy 

“should also be acquired through long-term contracts when possible.” After reviewing the 

various parties’ proposals, the Commission selected Iberdrola’s proposal to include 20-year 

contracts for 50% of the procurement because it was the only proposal that met the requirements 

of the IPA Act. In the Commission’s words, there was no other “viable alternative” on the table. 

PO p. 80.  

We agree with the Commission that long-term contracts are very important to meet the 

goals and spirit of the RPS. However, for the reasons described below, we believe the 

Commission should reconsider its decision to require the IPA to allocate 50% of its renewable 

energy portfolio to 20-year contracts in the 2011 procurement year.  A long-term procurement 

this large would tie up a large portion of the Renewable Resources Budget (RRB) over the next 

twenty years, potentially threatening the opportunity for future long term procurements.  

Constraining the RRB in this way would undermine the Commission’s goals expressed in its 

Order, in particular its finding that “the IPA should develop a portfolio of products that ensures 

long-term growth of renewable energy resources to ensure success of the RPS through its end 

                                                            
1 Natural Resources Defense Council takes no position on this section of the brief. 
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date of 2025.” P.O. p. 80.  Instead, we suggest that the overall size of the 2011 long-term 

procurement be left to the discretion of the IPA in consultation with the parties. We propose that 

this can be accomplished in the workshop process to begin in February 2011, as ordered by the 

Commission on p. 81 of its Proposed Order.  In the alternative, if the Commission determines 

that it must set out a specific long-term allocation in its Order, we suggest that it be limited to no 

more than 10% of the budget in the first delivery year and that a portion of the procurement 

should specifically target solar energy resources so as to comply with the new solar energy 

requirement (“Solar Ramp Up”) in 20 ILCS 3855/1-75(c)(1). 

The legislative declarations and findings in the Illinois Power Agency (“IPA”) Act (20 

ILCS 3855/1-5) articulate the public policy objectives behind the adoption of the RES, 

specifically that “procuring a diverse electricity supply portfolio will ensure the lowest total cost 

over time for adequate, reliable, efficient, and environmentally sustainable electric service” and 

“including cost-effective renewable resources in that portfolio will reduce long-term and indirect 

costs to consumers by decreasing environmental impacts and by avoiding or delaying the need 

for new generation, transmission, and distribution infrastructure”.  20 ILCS 3855/1-5. 

In Section VII(C)15 of the Proposed Order, the Commission observes that the goals of 

the IPA Act “include diversity of supply, economic development (particularly within Illinois), 

and the promotion of renewable energy.” (80)  It elaborates this position and articulates how 

these goals are well-served by long-term contracts for renewables in the following paragraph:  

Diversity of supply will serve as a hedge against price volatility.  Economic 
development occurs when generation sources are built and energy costs are low.  
In addition, as a general matter, in selecting the types of products to procure for 
the RPS, the IPA should develop a portfolio of renewable products that ensures 
long-term growth of renewable energy resources to ensure success of the RPS 
through its end date of 2025.  Setting aside for the moment the requirement to 
procure actual renewable energy, the long-term growth of renewable energy 
resources in Illinois appears uncertain if cost is the sole focus and only one-year 
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RECs are procured.  Procuring renewable through longer term contracts will 
foster the growth of renewable energy under Illinois law.  Greater competition 
among all sources of power will drive down the price and encourage ample 
supply at the lowest cost.  Procuring renewable energy in this way can provide 
long-term price stability. 
  

P.O. at 80-81. 

ELPC agrees with the Commission’s interpretation of the IPA Act’s goals and its position 

that longer term contracts are an essential component of a balanced renewable energy portfolio 

that that ensures long term growth of renewable energy resources in Illinois.  However, the task 

of properly balancing the portfolio over the long term is a difficult one that involves determining 

the right mix of short, medium, and long term resources while meeting the statutory carve outs 

for solar and wind resources.  We submit that given the importance of this task, it would be a 

mistake to lock the IPA into a specific allocation for 20-year contracts simply because there was 

only one “viable alternative” on the table.  The stakes are too high to require adherence to 

arbitrary targets.  Since each long term procurement obligates RRB dollars for each of the next 

twenty years, and thus precludes a future procurement that could otherwise take place, ELPC 

believes that it is essential that long term procurement events are strategically designed to 

optimize the composition of the renewable energy portfolio.   

Because the 2010 Long Term Procurement has not yet been completed, it is difficult to 

determine what would constitute an optimal renewable energy portfolio for 2011.  Until the 

Commission makes decisions on the results of the RFP on December 15th and agreements are 

signed on December 20th, the number of long term RECs procured and their total cost will not be 

known.  All we know for certain is that as a result of this procurement, up to $31,860,452 will be 

spent on up to 2,000,000 MWh of RECs.  Because the RRB shrinks over time as utility 

customers migrate to competitive energy suppliers, $31,860,452 represents approximately 30% 
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of the 2012 RRB, but approximately 38% of the projected 2025 RRB. And because the RES 

obligation grows over time, 2,000,000 MWh represents approximately 60% of the IPA’s 2012 

RES target, but only 20% of the IPA’s 2025 RES target.  In this context, procuring a full 50% of 

the 2011 RES Obligation in a 20-year contract and tying up an unknown portion2 of the 

shrinking RRB imposes an unnecessary and substantial risk. 

In light of the “unsettled nature” of the 2010 Long Term Procurement, Iberdrola 

acknowledged in its November 10th Supplemental comments that 2011 “may not be the year to 

add another long term renewable procurement.”  

While IBR believes that it is very important that long term renewable products be 
a part of a diverse basket of long term renewables products, IBR also recognizes 
the practicalities of the current circumstances.  The roundly criticized 2010 
process has been delayed and is still underway.  The contract which has resulted 
from that process is flawed and there is no reason to use it again.  Given the 
unsettled nature of things, it is clear, that 2011 may not be the year to add another 
long term renewable procurement.  Since no suitable standard contract is in place, 
it would only complicate matters to layer on an additional long term product at 
this time.  Thus, IBR proposes that for the 2011 Plan, there need not be a long 
term renewable contract.  
 

IBR Supplemental Comments at 9. We agreed in our Response. ELPC Responses to IBR’s 

Supplemental Comments at 4.  Furthermore, we note that there is nothing in the IPA Act that 

requires the Commission or the IPA to identify the specific allocation of long-term contracts in 

the Plan itself.  Instead, the Act directs the Agency to enter into long-term contracts for 

renewable energy resources “whenever possible.”  IPA Act Sec. 1-56(c).  Until the results of the 

2010 long-term procurement are known, there is no way for the IPA or the Commission to 

determine how much additional long-term procurement in 2011 would be “possible” without 

over-obligating the RRB and threatening the opportunity for future long term procurements.  In 

                                                            
2 The impact on the RRB cannot be estimated because while the Commission’s Order stipulates that 50% of the 
required MWhs would be procured via long term contracts, it does not impose a ceiling on the budget that could be 
expended.  Without knowing the results of the 2010 Long Term Procurement, we cannot reliably estimate a price for 
20-year renewable energy contracts. 
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light of these open questions, and in the context of a growing RES obligation and shrinking 

budget, allocating 50% of the 2011 Procurement to 20-year contracts is an arbitrary and risky 

decision with potentially profound and irreversible impacts on the sufficiency of the RRB to 

support implementation of the RES in future years.   

In our Response to IBR’s Supplemental Comments, ELPC supported IBR’s request that 

the Commission initiate a transparent and inclusive workshop process so that the lessons learned 

from the 2010 Long Term Procurement can be immediately digested and that future 

procurements can be improved. ELPC Responses to IBR Supplemental Comments at 4.  ELPC’s 

Response also included discussion of the fact that the Solar Ramp Up Requirement (signed into 

law on August 19th, 2010, three days after the IPA made the Initial 2011 Draft Procurement Plan 

available for review) represents a major change to the state’s RES that requires careful 

consideration by the IPA and stakeholders. Id. at 6.  On pp. 81-82 of the Proposed Order, the 

Commission recognized the utility of workshops on both topics. Ultimately, ELPC believes that 

a multi-year procurement strategy that includes a limited long term procurement each year (or, at 

least in regular and predictable increments, as prudent budgeting will allow) is the best recipe for 

ensuring the long-term growth of renewable energy resources in Illinois, especially wind and 

solar, and assuring the success of the RES.  We believe that workshops referenced in the PO are 

appropriate venues to explore these questions in an inclusive and thoughtful manner, enabling 

the IPA to benefit from input and expertise from interested stakeholders.  

In the meantime, we urge the Commission to reduce risks by removing the section on 

page 80 of the Proposed Order that specifies that 50% of the portfolio must be satisfied through a 

20 year contract for renewable energy resources, thus preserving flexibility within the RRB to 

support long term renewable energy procurements in 2012 and future years.  By making this 
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recommendation, we are not proposing that the IPA should be prohibited from entering into long 

term contracts in the 2011 procurement cycle, just that the Commission should avoid specifying 

the portion of the portfolio that should be obligated through these contracts.  In fact, we believe 

that a limited long-term procurement for solar energy resources will be necessary if the IPA is to 

catalyze new solar energy development to comply with the Solar Ramp Up target for the 2012-

2013 compliance years.  We propose this as an agenda item for an upcoming workshop.    

 

Replacement Language: 

Having determined that the Plan must include more than just RECs, the Commission must 
identify what renewable energy resources the Plan should include. The record reflects few 
proposals beyond one-year RECs. WOW proposes that the IPA procure a mix of one- and five-
year RECs, which fails to satisfy the requirement to include renewable energy. Duke urges the 
Commission to require the procurement of long-term renewable energy. Specifically, Duke 
recommends that the AIC portfolio include 600,000 MWh/year from renewable energy 
providers, starting in 2012. For ComEd, Duke recommends that the portfolio include 1,400,000 
MWh/year. Iberdrola believes that an appropriate renewable energy procurement for the 2011 
Plan should include three components: (1) 20% one-year REC contracts; (2) 30% three- to five-
year REC contracts divided into 10% tranches for three, four, and five years, respectively; and 
(3) a 20-year contract for renewable energy resources commencing in 2012 representing the 
remaining 50%. Iberdrola's proposal is the better defined of those that satisfy the requirement for 
procuring renewable energy. While Duke identifies specific volumes of energy in its proposal, 
the Commission is reluctant to adopt it since it is not clear how those volumes will fit into the 
RPS and overall load forecast. In the absence of any other viable alternative, the Commission 
adopts Iberdrola's proposal. While Iberdrola’s proposal may be viable, the Commission is 
reluctant to select it simply for the reason that there are no other viable alternatives on the table, 
particularly in light of other parties’ concerns that allocating 50% of the 2011 renewable energy 
procurement to 20-year contracts may consume too much of the RERB to support future long-
term procurements.  
 

Critics of Iberdrola's proposal argue that it is not the lowest cost option and therefore 
conflicts with the requirements of the IPA Act and PUA. Such critics, however, fail to recognize 
the underlying requirement for renewable energy in the Plan as well as the other competing 
interests identified in the IPA Act and PUA: adequacy, reliability, affordability, efficiency, 
sustainability, as well as low cost. In addition, in balancing the cost factor, the statutes provide 
that it must be "the lowest total cost over time." (emphasis added) (See Section 1-20(a)(1) of the 
IPA Act and Section 16-111.5(d)(4) of the PUA) The Plan, if drafted in adherence to the law, 
will reflect the balancing of the competing interests identified in the statutes. While cost is 
certainly a significant factor, it is not the overriding factor. So long as in meeting the RPS for the 
applicable years, the IPA attempts to procure renewable electricity and renewable energy 
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resources consistent with the Plan via a competitive bidding process and does not exceed the 
applicable price caps, the law is satisfied. The fact that short-term RECs alone may be the least 
expensive option at the time does not mean that the IPA and the Commission should disregard all 
other requirements and goals of the IPA Act.  

 
Such goals include diversity of supply, economic development (particularly within 

Illinois), and the promotion of renewable energy. Diversity of supply will serve as a hedge 
against price volatility. Economic development occurs when generation sources are built and 
energy costs are low. In addition, as a general matter, in selecting the types of products to 
procure for the RPS, the IPA should develop a portfolio of renewable products that ensures long-
term growth of renewable energy resources to ensure success of the RPS through its end date of 
2025. Setting aside for the moment the requirement to procure actual renewable energy, the long-
term growth of renewable energy resources in Illinois appears uncertain if cost is the sole focus 
and only one-year RECs are procured. Procuring renewables through longer term contracts will 
foster the growth of renewable energy under Illinois law. Greater competition among all sources 
of power will drive down the price and encourage ample supply at the lowest cost. Procuring 
renewable energy in this way can provide long-term price stability. 

 
Having determined that long-term contracts for renewable energy should be included in 

this Plan, the Commission is also faced with the concerns over the long-term contract 
development process. Even if only half of the suppliers' allegations are true, the Commission 
would still find the situation troubling. As noted above, the Commission is perplexed as to why 
the IPA waited until August of 2010 to begin the contract development process for the long-term 
renewables contracts. The delay and subsequent expedited schedule, followed by a repeat of 
efforts in the midst of this proceeding, benefits no one and stymies the ability of the parties to 
accomplish the goal. To improve the odds of avoiding such problems when implementing the 
Plan approved in this docket, the IPA should begin the contract development workshop process 
no later than February 1, 2011 and generally follow the timeframe set forth in the attachment to 
Iberdrola's objections to the Plan. The IPA should address the contract terms as well as the size 
of the long-term procurement that is advisable in order to ensure the long-term growth of 
renewable energy resources and success of the RPS through its end date of 2025. While mindful 
that the contract development process is subject to Commission oversight per Section 16-
111.5(e)(2), given the mixed results under Appendix K, the Commission will not interject itself 
into the long-term renewables contract development process as it did with Appendix K. But the 
Commission does expect the IPA and Procurement Administrator(s) to institute the maximum 
degree of transparency in the contract development process. The Commission is unaware of any 
reason for the process that does not involve benchmarking or bid comparison to be conducted in 
camera or developed by select participants while excluding other interested parties. To the extent 
a participant’s comments or other information is commercially sensitive, the participant could so 
indicate and such information could be redacted to exclude what is commercially sensitive and 
any other information could be open to public review. Participants could also enter into 
confidentiality agreements, which is a standard practice before the Commission. Above all, the 
Commission expects the participants in the contract development process to act in good faith. 
The Commission also notes that Appendix K should not be considered the starting point for 
long-term renewables contract development for such contracts under this Plan. This is not to say, 
however, that there can be no similarities between contracts under Appendix K and those 
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implementing this Plan. The Commission simply does not want the contract development
workshops to be constrained by competing interpretations of Appendix K, which appears to have
occurred during the implementation of the prior Plan.

III. CONCLUSION

Wherefore, the foregoing ELPC and NRDC request that the Commission amend the Proposed

Order as set forth above.

Respectfully submitted,

Robert Kelter, Senior Attorney
Environmental Law & Policy Center
35 East Wacker Drive, Suite 1600
Chicago, IL 60601
Phone: (312)795-3734
Fax: (312) 795-3730
rkelter@elpc.org
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Roland & Moore, LLP
Atty for Natural Resources Defense Council
200 W. Superior Ave., Suite 400
Chicago, lL 60654
Phone: (312) 803-1000
Fax: (312) 803-0953
steve@telecornreg. com
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