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Introduction and Summary  
  

The People of the State of Illinois, by Attorney General Lisa Madigan, submit the 

following Exceptions and Brief on Exceptions to the Proposed Order issued on November 22, 

2010 (Proposed Order).  In summary, the People have the following exceptions to the Proposed 

Order: 

1.   Standard of Review.  The Commission should clarify that the standard of review 

applicable to an Illinois Power Agency (IPA) procurement plan.  As the agency authorized to 

implement the IPA Act, the IPA is entitled to substantial deference in its interpretation and 

application of the IPA and the statutes it is charged to implement.  The Commission’s review 

should be limited to whether the IPA’s plan reasonably “ensure[s] adequate, reliable, affordable, 

efficient, and environmentally sustainable electric service at the lowest total cost over time, 

taking into account any benefits of price stability.”  220 ILCS 5/16-111.5(d)(4).  The 

Commission should consider parties’ objections in light of the deference to which the IPA is 

entitled, whether IPA abused its discretion in designing the plan, whether the plan is reasonable, 

and whether it is consistent with the IPA’s statutory mandate.     

2.  Energy Efficiency.  The Commission should find that the IPA has the statutory 

authority to include energy efficiency measures as part of its Procurement Plan and reject the 

Proposed Order’s suggestion that the IPA lacks statutory authority to procure energy efficiency. 

3.  Demand Response Measures.  The Commission should approve the IPA’s plan to 

obtain demand response resources because the terms of the Plan comply with the statutory 



 

 

mandate to procure “cost-effective demand-response measures.”1  The Commission should reject 

the Proposed Order’s unsupported conclusion that “it does not appear likely that the IPA could 

successfully reduce capacity costs”2 through its proposed demand-response measures.   

4.  Renewable Energy.  The Commission should reject the Proposed Order’s adoption of 

a the long- and short-term renewable energy procurement schedule proposed by a renewable 

developer and find that the IPA’s plan to purchase renewable energy resources through short-

term contracts is well within the IPA’s obligation to obtain “cost-effective renewable energy 

resources.”3 

5.  Peak Purchasing.  The Commission should reverse the Proposed Order’s conclusion 

to reject the IPA’s Plan to include 10% oversubscription for peak periods as a hedge against peak 

pricing.  Contrary to the Proposed Order’s conclusion, the IPA is not required to provide 

“quantative analysis” to support this proposal, particularly in light of the lack of a hearing in this 

matter.  Further, the FERC’s decision last summer allowing for a “scarcity price” of $2,700 per 

MWH fully justifies the 10% oversubscription provision as a means of achieving “the benefits of 

price stability.”4   

6.  Optional Procurement.  The Commission should reverse the Proposed Order’s 

conclusion to preclude the IPA from conducting an “optional procurement” if the price of 

electricity drops and the IPA can capture the lower price for consumers.  The Proposed Order 

erroneously bases its conclusion on its perception that the IPA cannot “take on additional 

                                                
1  220 ILCS 5/16-111.5(b)(3)(ii). 
2  Proposed Order at 46. 
3 20 ILCS 3855/1-75(c)(1). 
4 220 ILCS 5/16-111.5(d)(4); 20 ILCS 3855/1-75(b). 



 

 

responsibility” in light of the unrelated procurement of long-term renewable energy contracts.5  

The Commission should not prevent the IPA from actions to make electricity more affordable to 

the residential customers who take bundled service.   

EXCEPTIONS 

1.  The Commission Should Review Whether The IPA’s Plan Is Reasonable 
Under The PUA and IPA Act, and Defer to the IPA’s I nterpretation of the IPA 
Act Provided It Is Consistent With The Statute and Not An Abuse of 
Discretion. 

 

The IPA was created by the General Assembly to “develop electricity procurement plans 

to ensure adequate, reliable, affordable, efficient, and environmentally sustainable electric 

service at the lowest total cost over time, taking into account any benefits of price stability” for 

Commonwealth Edison (ComEd) and Ameren Illinois Utilities (AIU) non-competitive 

customers.  20 ILCS 3855/1-5(A).  The statute adds that there shall be annually updated 

procurement plans and the plans “shall include renewable energy resources sufficient to achieve 

the standards specified in the Act.”  Id.  The IPA is also directed to “[c]onduct competitive 

procurement processes to procure the supply resources identified in the procurement plan.”  Id. at 

1-5(B).  

In addition to specifying the technical background and experience required of IPA 

officials6 the Act charges IPA “experts or expert consulting firms retained by the Agency” with 

preparing procurement plans under Section 16-111.5 of the Public Utilities Act (PUA) “to ensure 

adequate, reliable, affordable, efficient, and environmentally sustainable electric service at the 

lowest total cost over time, taking into account any benefits of price stability, for eligible retail 

                                                
5 Proposed Order at 100. 
6  20 ILCS 3855/1-70 and 1-75(a) and (b). 



 

 

customers of electric utilities.”  20 ILCS 3855/1-75(b).  Within the processes prescribed in 

Section 16-111.5,  the IPA Act granted the IPA substantial discretion to reach the goals of 

“adequate, reliable, affordable, efficient, and environmentally sustainable electric service at the 

lowest total cost over time, taking into account any benefits of price stability.”   

Section 16-111.5 contains various factors that must be included in a procurement plan.  

The Commission “shall approve the procurement plan, including expressly the forecast used in 

the procurement plan, if the Commission determines that it will ensure adequate, reliable, 

affordable, efficient, and environmentally sustainable electric service at the lowest total cost over 

time, taking into account any benefits of price stability.”  220 ILCS 5/16-111.5(d)(4).  The 

statute directs the Commission to review whether the plan is consistent with the same legislative 

goals found in the IPA Act.  

Section 16-111.5(d) of the PUA establishes a very precise review process.  As an initial 

matter, the IPA is directed to publicly post a draft of its procurement plan by August 15 of each 

year,  to accept specific and detailed comments7 by utilities and other interested parties, and to 

hold “at least one public hearing within each utility’s service area” during the subsequent 30 

days.  Fourteen days after the 30-day review period, the IPA “shall revise” the plan “as 

necessary” and publicly post the new plan on its website.  220 ILCS 5/16-111.5(d)(2).  The 

General Assembly vested the IPA with authority to both create the plan and to decide how to 

incorporate the comments of interested parties. 

                                                
7  The statute requires comments to “be specific, supported by data or other detailed analyses, and if objecting to all 
or a portion of the procurement plan, accompanied by specific alternative wording or proposals.”  220 ILCS 5/16-
111.5(d)(2). 



 

 

Commission review of the annual procurement plan is more limited.  Objections must be 

filed within five days of filing, and the Commission must decide if a hearing is necessary within 

10 days of filing  – an extraordinarily short period of time.  The law authorizes the Commission 

to confirm or modify the plan within 90 days of filing, but directs it to approve the plan if the 

Commission determines that the plan is consistent with the IPA’s statutory directive “to ensure 

adequate, reliable, affordable, efficient, and environmentally sustainable electric service at the 

lowest total cost over time, taking into account any benefits of price stability.”  220 ILCS 5/16-

111.5(d)(3) & (4). 

The review process demonstrates that the General Assembly vested the IPA with primary 

responsibility to implement the IPA Act, including the procurement plan described in Section 16-

111.5 of the PUA.  Where the legislature delegates the administration of a broad statutory 

standard to an agency’s discretion, “courts shall rely upon the agency’s interpretation where 

there is a reasonable debate as to the statute’s meaning.”  State of Illinois v. Church, 164 Ill.2d 

153, 162 (1995);  Business and Professional People  v. Illinois Commerce Commission, 171 

Ill.App.3d 948, 957 (1st Dist. 1988).  The interpretation of a statute by the agency charged with 

its administration is entitled to deference and its construction and application of the statute 

should be persuasive.  Milkowski v. Dept. of Labor, 82 Ill.App.3d 220, 222 (1st Dist. 1980).   

In its review of the IPA’s procurement plan, the Commission should give substantial 

deference to the IPA’s interpretation of the IPA Act and the procurement plans that it is charged 

with both designing and implementing.  The Commission’s review is clearly limited under the 

statute.  First, the review is very short.  The Commission must determine whether to hold a 

hearing within 10 days of filing, and interested parties only have five days to file objections.  



 

 

Second, the Commission’s review comes only after the IPA has heard from interested parties and 

had the opportunity to incorporate the changes it believed were appropriate, giving the IPA 

authority to resolve disputes in the first instance.  Finally, the Commission “shall approve” the 

procurement plan if it determines that the plan comports with the general policy goals of the IPA 

Act, i.e., to ensure adequate, reliable, affordable, efficient, and environmentally sustainable 

electric service at the lowest total cost over time, taking into account any benefits of price 

stability.  220 ILCS 5/16-111.5(d)(3) & (4). 

In contrast to this very specific and limited review, the Proposed Order effectively 

conducts a de novo review of the Plan.  It fails to defer to the IPA as the agency charged with 

administering the IPA Act and the procurement process, and it substitutes its interpretation of 

both Section 16-111.5 and the IPA Act for that of the agency.  Despite the fact that there were no 

hearings, no evidentiary record, and no cross-examination in the short time allowed by statute, 

the Proposed Order makes factual determinations and major revisions to the Plan that radically 

reverse the course chosen by the IPA.   The Proposed Order exceeds the Commission’s mandate 

to “approve the procurement plan … if the Commission determines that it will ensure adequate, 

reliable, affordable, efficient, and environmentally sustainable electric service at the lowest total 

cost over time, taking into account any benefits of price stability.”  220 ILCS 5/16-111.5(d)(4). 

The Order in this docket should clearly state the standard of review applicable to IPA 

procurement plans.  That standard defers to the IPA’s interpretation of its statute, and reviews the 

IPA’s plan to determine whether it will ensure adequate, reliable, affordable, efficient, and 

environmentally sustainable electric service at the lowest total cost over time, taking into account 

any benefits of price stability.  The Plan should only be modified if the Commission finds that 



 

 

the IPA abused its discretion and its Plan will not further the goal to “ensure adequate, reliable, 

affordable, efficient, and environmentally sustainable electric service at the lowest total cost over 

time, taking into account any benefits of price stability.” 

 

PROPOSED LANGUAGE 
 

On page 3 of the Proposed Order, the following language should be inserted before the 

“Overview of the IPA’s Proposed Procurement Plan” and the subsequent sections should be 

renumbered. 

III.  Standard of Review 

 

In reviewing the IPA’s Proposed Procurement Plan, we are mindful of the 

statutory scheme that vests primary responsibility and administration of the IPA Act and 

of the procurement plans in the IPA.  The process established by the General Assembly 

directs interested parties to communicate their concerns to the IPA in the first instance, 

and gives the Commission a very short period of review.  In this docket we declined to 

hold a hearing, and did not develop a record in response to the Plan produced by the 

IPA.   

 

In reviewing the Plan, we give deference to the IPA’s interpretation of its enabling 

statute and of Section 16-111.5, which it is responsible to implement.  Further, we will 

approve the Plan if we determine that the Plan furthers the IPA’s statutory goals to 

“ensure adequate, reliable, affordable, efficient, and environmentally sustainable electric 

service at the lowest total cost over time, taking into account any benefits of price 

stability.”  See, e.g., 20 ILCS 3855/1-75(b); 20 ILCS 3855/1-5(A); 220 ILCS 5/16-

111.5(d)(4).   We will not rewrite the IPA’s plan unless we find that the IPA abused its 

discretion and  the Plan is inconsistent with the goals established by the legislature for 

the IPA and the procurement process. 



 

 

 

2. The Proposed Order Erred In Concluding That The IPA Lacks Authority To 
Procure Energy Efficiency In Its Procurement Plan. 

 
In reaching its conclusions on the IPA’s procurement plan, the Proposed Order conducted 

an incomplete review of the Illinois Power Agency Act and Section 16-111.5 of the Public 

Utilities Act. While recognizing that “the least expensive electricity is frequently the electricity 

never generated,” the Proposed Order contradicts that fundamental principle of energy 

management when it questions whether the IPA has the statutory authority to use energy 

efficiency as a supply resource.  Proposed Order at 40.    The law, when read in its entirety, 

demonstrates that the IPA has broad authority to purchase energy efficiency as well as other 

resources to meet electric supply “to ensure adequate, reliable, affordable, efficient, and 

environmentally sustainable electric service at the lowest total cost over time, taking into account 

any benefits of price stability.”  220 ILCS 5/16-111.5(d)(4).   

It is a well established canon of statutory construction that “If the language of a statute is 

susceptible to two constructions, one of which will carry out its purpose and another which will 

defeat it, the statute will receive the former construction.” Harvel v. City of Johnston City, 146 

Ill.2d 277, 284, 166 Ill.Dec. 888, 586 N.E.2d 1217 (1992); County of Kankakee v. Illinois 

Pollution Control Board, 396 Ill.App.3d 1000 (2009).  In reviewing the IPA’s Procurement Plan, 

the Commission should only assess whether the Plan is reasonable, is consistent with the statute, 

and furthers the legislative intent evidenced in the statute.   

The Proposed Order acknowledges that the IPA Act refers to energy efficiency, but notes 

that the statute does not “expressly grant the IPA authority” to procure energy efficiency as part 

of its procurement plan.  Proposed Order at 40.  However, the Proposed Order applies the IPA 



 

 

Act too narrowly and fails to defer to the IPA’s interpretation of its enabling statute.  It ignores 

key provisions that grant the IPA significant latitude in developing a procurement plan and in 

carrying out its duties to procure electricity for Illinois consumers. It suggests that because the 

IPA Act does not “expressly grant” the IPA the authority to procure energy efficiency, the IPA is 

precluded from doing so.  Proposed Order at 33, 36, 40.  The Proposed Order also cites the 

provision in Section 16-111.5 that provides that a Plan shall include a “mix and selection of 

standard wholesale products” as support for its notion that energy efficiency measures cannot be 

procured by the IPA. 

The Commission should reject the Proposed Order conclusion because the Proposed 

Order ignores both the purpose and the substantial authority granted to the IPA.  The IPA Act 

authorizes the IPA to “[d]evelop electricity procurement plans to ensure adequate, reliable, 

affordable, efficient, and environmentally sustainable electric service at the lowest total cost over 

time, taking into account any benefits of price stability.”  20 ILCS 3855/1-20(a)(1).  It further 

directs the IPA to “[c]onduct competitive procurement processes to procure the supply resources 

identified in the procurement plan, pursuant to Section 16-111.5 of the Public Utilities Act.”  Id. 

at 1-10(a)(2).  The IPA can “make and execute agreements, contracts, and other instruments 

necessary or convenient in the exercise of the powers and functions of the Agency under this 

Act, including contracts with any person, local government, State agency, or other entity. … No 

such agreement, contract, or other instrument shall exceed 40 years.”  Id. at 1-10(a)(9).  The 

General Assembly clearly granted the IPA substantial power and discretion to carry out its goal 

of procuring electric supply for electricity customers. 



 

 

Further, section 16-111.5(b), cited in the Proposed Order as limiting the IPA to procuring 

electric supply to “standard wholesale products,” also provides that the IPA’s procurement plan 

include “proposed term structures for each wholesale product type included in the proposed 

procurement plan portfolio of products.”  220 ILCS 5/16-111.5(b)(3)(v). This provision broadens 

the type of contract the IPA can include in its Plan, and is consistent with the IPA Act cited 

above (20 ILCS 3855/1-10(a)(9)).  Further, Section 16-111.5(b)(3)(vi) demonstrates that 

different contract types were anticipated by the General Assembly.  The section requires the IPA 

to include in its procurement plan: 

an assessment of the price risk, load uncertainty, and other factors that are associated 
with the proposed procurement plan;  this assessment, to the extent possible, shall include 
an analysis of the following factors:  contract terms, time frames for securing products or 
services, fuel costs, weather patterns, transmission costs, market conditions, and the 
governmental regulatory environment; the proposed procurement plan shall also identify 
alternatives for those portfolio measures that are identified as having significant price 
risk. 

 

220 ILCS 5/16-111.5(b)(3)(vi).  The notion that the General Assembly limited the IPA to 

“standard wholesale contracts” to the exclusion of energy efficiency contracts is contradicted by 

the scope of subsections 16-111.5(b)(3)(v)&(vi) of the PUA as well as Section 1-10(a)(9) of the 

IPA Act.  

Illinois courts have consistently held that “statute[s] must be evaluated as a whole, with 

each provision construed in connection with every other section. Abrahamson v. Illinois 

Department of Professional Regulation, 153 Ill.2d 76, 91, 180 Ill.Dec. 34, 606 N.E.2d 1111 

(1992). Accordingly, words and phrases should not be construed in isolation, but must be 

interpreted in light of other relevant provisions of the statute. Southern Illinoisan v. Illinois 

Department of Public Health, 218 Ill.2d 390, 415, 300 Ill.Dec. 329, 844 N.E.2d 1 (2006).” 



 

 

County of Kankakee v. Illinois Pollution Control Board, 396 Ill.App.3d 1000 (2009) (internal 

quotation marks omitted).   The Proposed Order focuses on one of several subsections of Section 

16-111.5, and concludes that the IPA’s authority is strictly limited to exclude energy efficiency 

contracts.  This conclusion ignores equally important subsections of the same Section 16-111.5, 

and violates the standard that statutory language must be “interpreted in light of other relevant 

provisions of the statute.”  See Id.  The Commission should reject the conclusion that the IPA 

cannot include energy efficiency measures in its Plan. 

The Proposed Order also seems to be influenced by the utilities’ arguments that Section 

8-103 of the PUA limits energy efficiency efforts to utilities.  Proposed Order at 41.  Although 

the General Assembly specifically obligated utilities to produce specified levels of energy 

efficiency, there is no indication in the statute that it intended to restrict other efforts at energy 

efficiency, e.g. by the IPA.  The utilities’ energy efficiency plans are independent of supply 

decisions (because the utilities are not responsible for procuring supply).  The legislation 

mandating their energy efficiency plans are necessary both to control utility spending and to 

specify the level of savings to be achieved (given the utility disincentive to reduce its sales).  By 

contrast, the IPA does not have a disincentive to reduce energy sales, and it uses a different 

standard for investing in energy efficiency:  will it reduce the cost of supply or further the 

statutory goals of “adequate, reliable, affordable, efficient, and environmentally sustainable 

electric service at the lowest total cost over time, taking into account any benefits of price 

stability.”  20 ILCS 3855/1-75(b).  Although the PUA addresses utility energy efficiency 

obligations, the PUA does not preempt or otherwise cancel the energy efficiency opportunities 

available to the IPA under the IPA Act. 



 

 

In restricting the IPA’s option to purchase energy efficiency, the Proposed Order would 

frustrate the purpose of the IPA and the legislative intent to grant the IPA broad authority to 

procure electric supply for consumers.  “Although a policy section, such as a preamble, cannot 

be used to create an ambiguity in a statute or ordinance, it may be used to clarify ambiguous 

portions of an act. Triple A Services, Inc. v. Rice, 131 Ill.2d 217, 227, 137 Ill.Dec. 53, 545 

N.E.2d 706 (1989). Indeed, when statutory language is ambiguous, its preamble ranks among the 

quintessential sources of legislative intent. Atkins v. Deere & Co., 177 Ill.2d 222, 232, 226 

Ill.Dec. 239, 685 N.E.2d 342 (1997).” County of Kankakee v. Illinois Pollution Control Board, 

396 Ill.App.3d 1000 (2009).  Section 1-5 of the IPA Act contains legislative declarations and 

findings.  It specifically recognizes the value in investment in energy efficiency, stating: 

(4) To protect against this threat to economic well-being, health, and safety it is 
necessary to improve the process of procuring electricity to serve Illinois 
residents, to promote investment in energy efficiency and demand-response 
measures, and to support development of clean coal technologies and 
renewable resources. 

 
(5) Procuring a diverse electricity supply portfolio will ensure the lowest total 

cost over time for adequate, reliable, efficient, and environmentally 
sustainable electric service. 

 
(6) … 

 
(7) Energy efficiency, demand-response measures, and renewable energy are 

resources currently underused in Illinois. 
… 

The General Assembly therefore finds that it is necessary to create the Illinois Power 
Agency and that the goals and objectives of that Agency are to accomplish each of the 
following: 
 

(A) Develop electricity procurement plans to ensure adequate, reliable, 
affordable, efficient, and environmentally sustainable electric service at the 
lowest total cost over time, taking into account any benefits of price 
stability.” 

 



 

 

20 ILCS 3855/1-5.  These provisions demonstrate a legislative intent to create an agency that has 

the flexibility to use “underused” resources such as energy efficiency, demand response, and 

renewable resources to ensure electric service at the lowest total cost over time.   The Proposed 

Order frustrates the legislative intent to create an agency flexible enough to use various resources 

to secure electricity supply for Illinois consumers.  The Commission should reject the Proposed 

Order’s conclusion that the IPA lacks the authority to include energy efficiency measures in its 

procurement plan. 

PROPOSED LANGUAGE 
 
 The discussion at pages 40-41, Commission Conclusion, should be deleted and revised as 

follows: 

 6.  Commission Conclusions  
 

The IPA discusses its EEAR proposal as it pertains to AIC at pages 32-33 

of the Plan and as it pertains to ComEd at page 49 of the Plan.  The proposal 

appears to be the same as it applies to both utilities.  Because the least 

expensive electricity is frequently the electricity never generated, the 

Commission is intrigued by the notion of procuring electricity in this way.  The 

Commission notes that is concerned, however, that the EEAR proposal exceeds 

the IPA's statutory authority.  AIC, ComEd, and Staff argue that neither the IPA 

Act nor PUA authorize the IPA to seek energy efficiency as a resource. 

 

 The IPA Act contains only a few several references to energy efficiency, 

none of which expressly grant the IPA authority to procure it as part of any 

procurement Plan.  Section 1-5 of the IPA Act contains the legislative 

declarations and findings.  Subsection (1) of Section 1-5 provides, "The health, 

welfare, and prosperity of all Illinois citizens require the provision of adequate, 

reliable, affordable, efficient, and environmentally sustainable electric service at 



 

 

the lowest total cost over time, taking into account any benefits of price stability."  

Subsection (7) contains the finding that, "Energy efficiency, demand‑response 

measures, and renewable energy are resources currently underused in Illinois."  

Section 1-10 of the IPA Act defines "energy efficiency" as "measures that reduce 

the amount of electricity or natural gas required to achieve a given end use."  The 

final specific reference to energy efficiency in the IPA Act is in Section 1-125, 

which describes the annual report that the IPA must provide to the governor and 

legislature.  Under subsection (3) of Section 1-125, the report must include the 

"quantity, price, and rate impact of all energy efficiency and demand response 

measures purchased for electric utilities."  We find that the these provisions 

demonstrate a legislative intent that the IPA have the flexibility to utilize energy 

efficiency measures to achieve its statutory goals to “ensure adequate, reliable, 

affordable, efficient, and environmentally sustainable electric service at the 

lowest total cost over time, taking into account any benefits of price stability."   

 

 Similarly, the PUA contains no express language authorizing the IPA to 

acquire energy efficiency through the Plan.  Rather, the PUA provides through 

Section 8-103 that electric utilities shall implement energy efficiency measures 

through plans approved by the Commission.  Only if a utility fails to meet for 

three years the applicable annual energy savings goal set forth in the statute 

does Section 8-103 grant the IPA an official role in the energy efficiency plans.  

After three years of missed goals, subsection (i) of Section 8-103 provides that 

the responsibility for implementing the energy efficiency measures shall transfer 

to the IPA. 

 

 In contrast to the lack of clear authorization to implement the EEAR 

proposal, the PUA and IPA Act expressly authorize the procurement of demand 

response and renewable energy resources, the other resources found to be 

underused in Section 1-5(7) of the IPA Act.  Section 16-111.5(d)(2) of the PUA 



 

 

provides that the Plan "shall identify the portfolio of demand-response and power 

and energy products to be procured."  Sections 1-20(a)(1) and 1-75(c) of the IPA 

Act requires that the Plan include renewable energy resources.  In light of the 

attention paid to demand response and renewable energy, the Commission does 

not believe that the legislature would have remained silent regarding energy 

efficiency if it indeed intended for energy efficiency to be part of the Plans. 

 

 Some parties have argued that In addition to the lack of clear language 

authorizing the procurement of energy efficiency as a resource, the EEAR 

proposal suffers from other problems as well.  For example, the IPA has not 

specified the quantity and term of energy efficiency it intends to seek.  Even if the 

quantity and term were specified, it is difficult to see how EEAR cannot be 

considered “a standard wholesale product” as required by 16‑111.5(b)(3)(iv) of 

the PUA.  However, the argument that the IPA can only procure standard 

wholesale products ignores the other provisions of the IPA and Section 16-

111.5(d)(v), as well as Section 1-10(a)(9) of the IPA Act, which recognize that a 

procurement plan may contain other terms and conditions.  Reading the IPA Act 

and Section 16-111.5 together with the statutory intent expressed in Section 1-5 

of the IPA Act, we find that the IPA’s use of energy efficiency is well within the 

IPA’s discretion.    

 

πSome parties have argued  Setting aside this obstacle for the moment, 

the Commission observes that obtaining any level of energy efficiency as part of 

the Plan may result in too much power and electricity being procured given the 

other procurement efforts described in the Plan and that the IPA also neglects to 

describe how it would ensure that any energy efficiency procured under the Plan 

would not overlap or be double counted with energy efficiency acquired under the 

EEPS programs. We find that the IPA Plan adequately addresses these 

concerns.  At pages 32 (AIU) and 49 (ComEd), the Plan contemplates workshops 



 

 

to “establish the scope and nature of the EEAR event with the input of interested 

parties.”  The Plan also expressly provides that the IPA is assessing whether 

energy efficiency measures can be “cost competitive” with other resources and 

used to promote price stability.  These goals are consistent with the IPA’s 

statutory goals, and do not represent an abuse of discretion.  The Commission 

approves the IPA’s Plan to explore and if appropriate, pruchase EEAR.  

 

In response to the concern that the spending limits under Section 8-103 

are also not addressed by the IPA, we conclude that Section 8-103 of the PUA 

addresses utility EEPs, and does not constrain the IPA.  Unlike the investor-

owned utilities, the IPA does not have a disincentive to reduce energy sales, and 

it uses a different standard for investing in energy efficiency:  will it reduce the 

cost of supply or further the statutory goals of “adequate, reliable, affordable, 

efficient, and environmentally sustainable electric service at the lowest total cost 

over time, taking into account any benefits of price stability.”  20 ILCS 3855/1-

75(b).  Although the PUA addresses utility energy efficiency obligations, the PUA 

does not preempt or otherwise cancel the energy efficiency opportunities 

available to the IPA under the IPA Act.   

 

 In light of these statutory and practical concerns, the Commission finds 

that the approves the IPA’s should not attempt to procure energy efficiency as 

another resource under the Plan.  If it feels strongly about this issue, the IPA may 

want to consider seeking revisions to the IPA permitting its EEAR proposal.  With 

a revised IPA Act and a more detailed presentation of its EEAR proposal, the 

Commission would be willing to consider such proposals in future procurement 

dockets. 

 

3.  The Proposed Order Erred In Rejecting The IPA’s Demand Response Plan 
Despite Finding Express Statutory Authorization To Procure Demand Response In 
The Plan. 



 

 

 

The Proposed Order “acknowledges that the PUA authorizes the IPA to reflect demand 

response resources in its Procurement Plan,” but nevertheless rejects that part of the plan because 

the “record must contain sufficient support to justify its inclusion in the Plan” and “it does not 

appear likely that the IPA could successfully reduce capacity costs by procuring supplemental 

demand response measures.”  Proposed Order at 46.   In the absence of an evidentiary record and 

a hearing, it is unclear how the IPA or any other party could create a “sufficient” record to satisfy 

the unspecified standard applied in the Proposed Order.   

The Commission should review the IPA’s Procurement Plan to assure that it conforms to 

the statutory goals to obtain “adequate, reliable, affordable, efficient, and environmentally 

sustainable electric service at the lowest total cost over time, taking into account any benefits of 

price stability.”  20 ILCS 3855/1-75(b); 220 ILCS 5/16-111.5(d)(4).  In addition, Section 16-

111.5(b)(3)(ii), which states that the IPA’s Plan “shall include … the proposed mix of demand-

response products for which contracts will be executed during the next year,” contains several 

items that the IPA must address in its Plan relative to demand-response.  Clearly, the General 

Assembly intended that demand-response be a key component of IPA procurement.  This is a 

strong mandate in favor of including demand response resources in the Plan, and the 

Commission should only modify the Plan if the IPA has abused its discretion under the statute.   

The Proposed Order concludes “as a practical matter and perhaps most importantly” that 

“it does not appear likely that the IPA could successfully reduce capacity costs by procuring 

supplemental demand response measures.”  Proposed Order at 46.  This conclusion is 

contradicted by the statement on the same page, in the first paragraph under “Commission 



 

 

Conclusion,” that “the least expensive power is frequently the power never acquired.”  Clearly, 

power that is “never acquired” will reduce not only total capacity costs, but supply, transmission, 

distribution and other costs.  The Proposed Order’s conclusion to the contrary ignores this cost-

saving effect as well as the advantages of peak-shaving, i.e. avoiding purchases when the costs 

are highest. 

The Commission should approve the demand response aspects of the procurement plan. 

The demand response resources must be described in the manner required by Section 16-

111.5(b)(3)(ii)(A-E), and they must further the legislative goal to “ensure adequate, reliable, 

affordable, efficient, and environmentally sustainable electric service at the lowest total cost over 

time, taking into account any benefits of price stability.”  220 ILCS 5/16-111.5(b)(3)(ii)(A-E) 

and (b)(4).  Clearly, developing demand response resources for consumers eligible for IPA- 

procured electricity will reduce overall cost by avoiding costs and making service more 

affordable.  It can also result in greater efficiency and will be more environmentally sustainable 

because it will avoid producing the pollution attendant to power generation.  Shaving peak 

demand also promotes price stability.  Unless the demand response plan proposed by the IPA is 

inconsistent with the purposes of the IPA, it should be approved.  The language and conclusions 

in the Proposed Order ignore the purposes of the IPA as well as the bases for Commission 

review stated in Section 16-111.5(b)(4) of the PUA.  The Commission should reject the Proposed 

Order conclusion and rewrite the Order to approve the IPA’s use of demand response resources 

in its 2011 Procurement Plan. 

 

PROPOSED LANGUAGE 



 

 

  On page 46, the section entitled:  4. Commission Conclusion, should be deleted and 

replaced with the following: 

 4.  Commission Conclusion 

 

The IPA discusses its demand response proposal as it pertains to AIC at 

page 36 of the Plan and as it pertains to ComEd at page 52 of the Plan.  The 

proposal generally appears to be the same for both utilities.  As noted above with 

regard to energy efficiency, the least expensive power is frequently the power 

never acquired.  Because demand response avoids the need for additional power 

by decreasing peak demand or shifting demand from peak to off-peak periods 

(see Section 1-10 of IPA Act), the Commission appreciates the significance of 

demand response in managing portfolio costs. 

 

 The IPA made a similar proposal concerning demand response in Docket 

No. 09-0373.  Upon considering the relevant statutory requirements and 

analyzing the practicality of that proposal, the Commission rejected the proposal.  

With regard to the pending Plan, ComEd and AIC oppose the IPA's demand 

response proposal and raise many of the same concerns cited by the 

Commission when it rejected the demand response proposal in Docket No. 09-

0373. 

 

 The Commission acknowledges that the PUA authorizes the IPA to reflect 

demand response resources in its procurement Plans, and .  But the Commission 

does not reads the IPA Act or and the PUA to require demand response to be 

included as part of any procurement Plan.  When considered in conjunction with 

Section 8-103 of the PUA addresses utilities, does not apply to the IPA, and does 

not invalidate or undermine, the Commission is not persuaded by the IPA's 

arguments that Section 16-111.5(b)(3) of the PUA that separately requires 

demand response to be part of it’s the IPA’s Plans.  If demand response is to be 



 

 

part of a Plan, the record must contain sufficient support to justify its inclusion in 

the Plan.  Absent more persuasive arguments by the IPA, the Commission does 

not find that demand response resources above that called for by Section 8-103 

need be included in the pending Plan.  As a practical matter and perhaps most 

importantly, it also does not appear likely that the IPA could successfully reduce 

capacity costs by procuring supplemental demand response measures. 

 

 The Commission finds that the demand response efforts described in the 

Plan have the potential to promote affordability as well as price stability, are 

consistent with the terms of the IPA and Section 16-111.5 to include demand 

response in its procurement plans, and are not an abuse of the IPA’s discretion.  

The demand response portion of the Plan is approved.  hereby directs that the 

Plan be modified consistent with this conclusion.  In future proceedings, the 

parties are welcome to offer further information and arguments, at which time 

they will be duly considered by the Commission.  The Commission strongly 

encourages the IPA to better support its arguments in future proceedings, rather 

than just repeating previously rejected arguments. 

 

4.  The Proposed Order Misinterprets The IPA Act’s Treatment Of Renewable 
Energy Resources And Inappropriately Proposes A Major Renewable Energy 
Resources Portfolio Design. 

 
The Proposed Order order makes two major revisions to the Plan in regard to renewable 

energy resources.  First, it limits the IPA to purchasing renewable energy, i.e. actual energy, as 

opposed to allowing it to purchase “renewable energy credits,” or “RECs”.   Second, the 

Proposed Order would impose a renewable portfolio design proposed by a renewable energy 

developer on the IPA in place of the one-year short term REC procurement contained in the Plan.  

Both of these conclusions are erroneous and should be rejected by the Commission. 

 



 

 

A.   The Commission Should Clarify That The IPA Include Both Renewable Energy 
And Renewable Energy Credits In Its Procurement Plan. 

 
Although the language of the Proposed Order is somewhat unclear, the Proposed Order 

appears to conclude that the IPA Act does not authorize the IPA to purchase renewable energy 

credits, or “RECs” but rather limits the IPA to including only renewable energy (i.e. electricity) 

in its procurement plan.  Proposed Order at 77-79.8   The Commission should revise the 

Proposed Order to make it clear that the IPA has the authority to include all renewable energy 

resources in its procurement plan and in its renewable portfolio. 

The Proposed Order’s conclusion that the IPA cannot purchase RECs is based on an 

erroneous and selective reading of the IPA.  Instead of evaluating the IPA Act as a whole, with 

each provision construed in connection with every other section, the Proposed Order isolates one 

section (i.e. Section 1-20(a)(1)) and ignores the of other relevant provisions of the statute.   See 

County of Kankakee v. Illinois Pollution Control Board, 396 Ill.App.3d 1000 (2009), citing 

Abrahamson v. Illinois Department of Professional Regulation, 153 Ill.2d 76, 91, 180 Ill.Dec. 

34, 606 N.E.2d 1111 (1992);  Southern Illinoisan v. Illinois Department of Public Health, 218 

Ill.2d 390, 415, 300 Ill.Dec. 329, 844 N.E.2d 1 (2006).  A correct reading of the IPA Act as a 

whole demonstrates that the IPA is authorized to utilize all renewable energy resources, 

including RECs, to meet the renewable energy portfolio standard at least cost to Illinois 

consumers. 

Section 1-20 of the IPA Act contains the “general powers of the agency.”  As indicated in 

the Proposed Order, it states that the IPA procurement plans “shall include electricity generated 

                                                
8  At page 79 the Proposed Order states:  “The Commission therefore appears bound to require that the 
Plan provide for the procurement of renewable energy and not simply RECs.”  



 

 

from renewable energy resources sufficient to achieve the standards specified in this Act.”  20 

ILSC 3855/1-20(a)(1).  The IPA Act defines “renewable energy resources” to include both 

renewable energy and RECs.9  Id. at 1-10.  A review of the IPA’s renewable energy obligation in 

other sections of the statute demonstrates that the limitation imposed by the Proposed Order is 

inconsistent with the terms of the statute and violates the basic rule of statutory construction that 

the law must be applied as a whole.   

Section 1-75(c) of the IPA Act sets the requirement that the IPA purchase a portion of 

electricity supply from renewable resources.  Throughout this section the IPA is directed to 

include “cost-effective renewable energy resources,” which as noted above, is defined in the 

statute as both energy and RECs and RECs alone.  The use of RECs in procurement plans for 

electric utilities is confirmed by section 1-75(c)(4) which requires that “the electric utility shall 

retire all renewable energy credits used to comply with this standard.”  Further, section 1-56 of 

the IPA Act establishes the Illinois Power Agency Renewable Energy Resources Fund, 

administered by the IPA.  That section envisions the procurement of renewable energy and 

RECs, and uses the term “renewable energy resources” throughout the section.  Specifically, it 

states that “The Agency shall procure renewable energy resources at least once each year in 

conjunction with a procurement event for electric utilities required to comply with Section 1-75 

of the Act, and shall, whenever possible, enter into long-term contracts.”  20 ILCS 3855/1-56(c).   

In addition, Section 1-125 of the IPA Act requires the IPA to submit annual repots to the General 

Assembly, and to include “The quantity, price, and rate impact of all renewable energy resources 

purchased under the electricity procurement plans for electric utilities.”  20 ILCS 3855/10-

                                                
9  A renewable energy credit is defined as “a tradable credit that represents the environmental attributes 
of a certain amount of energy produced from a renewable energy resource.  20 ILCS 3855/1-10 



 

 

125(2).   There is no limitation on the procurement of RECs in these sections, and the 

Commission should reject the incorrect notion that the IPA is prohibited from procuring RECs as 

a misreading of an isolated phrase of the statute. 

The IPA is charged with obtaining “adequate, reliable, affordable, efficient, and 

environmentally sustainable electric service at the lowest total cost over time, taking into account 

any benefits of price stability.”  220 ILCS 5/16-111.5(d)(4).  The IPA Act envisions the use of 

RECs in addition to renewable energy as among the tools available to the IPA to meet its 

statutory obligations.  In addition to misreading the statute, the Proposed Order’s conclusion that 

the IPA cannot procure RECs would undermine and stifle the legislative intent that the IPA have 

the flexibility to obtain low cost electricity supply for consumers using renewable resources.  

The Commission should reject the Proposed Order’s conclusion and hold that the IPA can use 

renewable energy, RECs, or any combination of those resources to fulfill the renewable energy 

standard. 

B.  The Renewable Portfolio Design Included In The Proposed Order Fails To Defer 
To The IPA And Has Not Been Vetted Sufficiently To Be Imposed On The IPA. 

 
In commenting on the IPA’s August, 2010 draft plan, the People noted that the Plan did 

not specifically provide for long-term contracts for renewable resources. At that time, the IPA 

was holding workshops and meetings to develop appropriate terms and conditions for long-term 

contracts for 2.5% of the renewable resources target.  Those workshops involved the IPA, acting 

as the buyer, representatives of the renewable industry who sought to sell to the IPA, and 

environmental and consumer interests.  As related in Objections and in the Proposed Order in 

this docket, the parties were unable to reach consensus on contract terms and conditions and to 

date no long-term renewable energy resources procurement has occurred. 



 

 

Despite relating the comments of parties who complained about the process to set the 

terms for long-term renewable contracts, the Proposed Order states that “for reasons not entirely 

clear, the bidding for long-term renewable energy is not scheduled to occur until December, 

2010.”  Proposed Order at 79 .  The Proposed Order then mandates the IPA to follow a portfolio 

design presented by Iberdrola,10 a renewable energy developer, without regard to the difficulties 

and unresolved issues described in pages 46-76 of the Proposed Order.  The Commission should 

reject the Proposed Order’s recommendation that it adopt the Iberdrola plan because it is not 

supported by the record, which shows many serious, open issues in connection with long-term 

renewable procurement. 

The General Assembly created the IPA to obtain electricity for “eligible” electricity 

customers whose supply is not classified as competitive, subject to the need to obtain “adequate, 

reliable, affordable, efficient, and environmentally sustainable electric service at the lowest total 

cost over time, taking into account any benefits of price stability.”  220 ILCS 5/16-111.5(d)(4).  

This is not a mechanical exercise, but rather requires the exercise of extensive knowledge of the 

electricity market, informed judgment and expertise.  The Commission should not lightly disturb 

or replace the IPA’s action unless it is clear that the IPA has abused its discretion and its actions 

are contrary to the purposes of the IPA Act. 

The Proposed Order states that “the Commission is not at liberty to ignore the 

requirements of the IPA Act” and rejects recommendations that long-term renewable 

procurement be postponed until the pending long-term procurement is completed.  Proposed 

                                                
10 The Iberdrola plan adopted by the Proposed Order includes 20% one-year REC contracts and 30% 
three to five year REC contracts. The use of REC contracts appears to be inconsistent with the Proposed 
Order’s conclusion that the IPA cannot include RECs in its renewable procurement.  Compare Proposed 
Order at 80 and 79.   



 

 

Order at 79.    However, the Proposed Order reads an inflexible mandate into language that 

plainly authorizes the exercise of discretion.  Neither section 16-111.5 of the PUA, nor section 1-

75(c) of the IPA Act mentions or directs the IPA to obtain long-term contracts.  Only section 1-

56(c), which describes the IPA Renewable Energy Resources Fund, refers to long-term contracts, 

and the IPA’s obligation to use long-term contracts is qualified to being appropriate “whenever 

possible.”  The Proposed Order improperly turns this conditional language into a strict mandate 

for long-term contracts.  As a result of this error, the Proposed Order rejects the IPA’s and other 

parties’ recommendation that it is not possible or appropriate to procure long-term renewable 

resources until the problems associated with the first long-term procurement are resolved. 

Notwithstanding that the IPA is only obligated to procure long-term renewable resources 

“whenever possible,” the People support efforts to incorporate long-term contracts into the IPA’s 

procurement plan.  The People agree with the parties who have asked the Commission to 

sanction workshops to advance the goal of working out the disputes concerning long-term 

renewable resources.  See Proposed Order at 58, 75, 76.  However, it is premature and 

unnecessary for the Commission to adopt a renewal procurement plan as recommended in the 

Proposed Order at page 80.  

The Proposed Order would have the Commission direct the IPA to purchase one-year 

REC contracts for 20% of the renewable obligation, 3-5 year contracts for 30% and a 20 year 

contract for 50%  of the renewable obligation.  Proposed Order at 80.  The Proposed Order 

attempts to address the many objectives the IPA  Act imposes on the IPA in connection with 

procurement, but ultimately the IPA must have the flexibility and discretion to design the 

portfolio to achieve “affordable, efficient, and environmentally sustainable electric service at the 



 

 

lowest total cost over time, taking into account any benefits of price stability.”  The Proposed 

Order fails to defer to the IPA, the agency designated by statute to procure electricity for Illinois 

consumers, and the Commission should reject its attempt to design a procurement strategy on the 

basis of comments filed over a period of less than two months, without the benefit of an 

evidentiary record or hearings.   

The Commission should defer to the IPA’s interpretation and application of its governing 

statute because IPA, not the Commission, is in the best position to synthesize the various 

sections of the IPA Act in administering the procurement process.  State of Illinois v. Church, 

164 Ill.2d 153, 162 (1995).   The Commission’s review of the IPA’s Procurement Plan should be 

limited to whether the agency has exercised its discretion to achieve the statutory goals of 

obtaining cost-effective renewable energy resources in a reasonable way.   LaBelle v. State 

Employees Retirement System of Illinois, 265 Ill.App.3d733, 735, 638 N.E.2d 412 (1994).  The 

Commission’s review of the Plan is limited to a very short window (10 days for comments and to 

determine if a hearing is necessary11), and does not authorize the Commission to engage in a 

major rewrite of the Plan unless the Plan demonstrates an abuse of discretion and a violation of 

the statute.  Local Union Nos. 15, 51, & 702, International Brotherhood of lectrical Workers v. 

Illinois Commerce Comm'n, 331 Ill.App.3d 607, 613-14, 772 N.E.2d 340, 345 (2002).  The 

Commission should decline Iberdrola’s and other parties’ invitation to impose their version of 

the statute and their preferred procurement plan on the IPA.  

                                                
11  The ALJ’s decision to expand the process and allow the parties to file extensive supplemental 
comments in this docket is not authorized by Section 16-111.5(d), and the scope of those additional 
comments is inconsistent with the limited review contemplated by the statute. 



 

 

The objections to the IPA’s renewable portfolio should fail because (1) the IPA is not 

mandated to obtain a specific amount of long-term renewal resources, and (2) there has been no 

showing that the purchase of short-term RECs for 2011 is inconsistent with the multiple goals of 

affordable, efficient, and environmentally sustainable electric service at the lowest total cost over 

time, taking into account any benefits of price stability.  220 ILCS 5/16-111.5(d)(4).   This is the 

only standard that the Commission (and the IPA) must apply, and under that standard, the IPA 

has not abused its discretion in regard to its 2011 plan for procurement of renewable energy 

resources. 

PROPOSED LANGUAGE 
 

15.  Commission Conclusion 

The Commission appreciates Iberdrola's efforts to resolve through 

compromise perhaps the most contentious issue in this proceeding.  As is 

obvious from the responses to Iberdrola's offer, however, no consensus exists.  

The Commission therefore understands Iberdrola's position to be that which it 

previously advocated. 

 To resolve this issue, the Commission will start with a review of the 

relevant portions of the IPA Act and PUA.  Without discussing in detail, it is clear 

that the legislative declarations and findings in Section 1-5 of the IPA Act support 

the development and procurement of renewable energy resources.  Section 1-10 

of the IPA Act defines various terms used therein.  Section 1-10 defines 

"renewable energy resources" as: 

 

"Renewable energy resources" includes energy and its associated 

renewable energy credit or renewable energy credits from wind, solar 

thermal energy, photovoltaic cells and panels, biodiesel, crops and 



 

 

untreated and unadulterated organic waste biomass, tree waste, 

hydropower that does not involve new construction or significant 

expansion of hydropower dams, and other alternative sources of 

environmentally preferable energy.  For purposes of this Act, landfill gas 

produced in the State is considered a renewable energy resource. 

"Renewable energy resources" does not include the incineration or 

burning of tires, garbage, general household, institutional, and commercial 

waste, industrial lunchroom or office waste, landscape waste other than 

tree waste, railroad crossties, utility poles, or construction or demolition 

debris, other than untreated and unadulterated waste wood. 

 

Section 1-10 defines RECs as: 

"Renewable energy credit" means a tradable credit that represents the 

environmental attributes of a certain amount of energy produced from a 

renewable energy resource. 

 

 Section 1-20 of the IPA Act sets forth the general powers of the IPA.  

Subsection (a)(1) provides: 

(a) The Agency is authorized to do each of the following: 

(1) Develop electricity procurement plans to ensure adequate, reliable, 

affordable, efficient, and environmentally sustainable electric service at the 

lowest total cost over time, taking into account any benefits of price 

stability, for electric utilities that on December 31, 2005 provided electric 

service to at least 100,000 customers in Illinois.  The procurement plans 

shall be updated on an annual basis and shall include electricity generated 

from renewable resources sufficient to achieve the standards specified in 

this Act.  

 



 

 

 Section 1-56 of the IPA Act establishes the Illinois Power Agency 

Renewable Energy Resources Fund, known throughout this Order as the RERB.  

Subsection (c) provides: 

(c) The Agency shall procure renewable energy resources at least 

once each year in conjunction with a procurement event for electric utilities 

required to comply with Section 1‑75 of the Act and shall, whenever 

possible, enter into long-term contracts. 

 

 Section 1-75 of the IPA Act sets forth the IPA's obligations pertaining to 

planning and procurement.  Subsection (c)(1) establishes the RPS, under which 

cost-effective renewable energy resources are to be procured in specified 

percentages.  The first part of subsection (c)(1) states: 

 

(c) Renewable portfolio standard. 

(1) The procurement plans shall include cost-effective renewable 

energy resources. A minimum percentage of each utility's total supply to 

serve the load of eligible retail customers, as defined in Section 16‑
111.5(a) of the Public Utilities Act, procured for each of the following years 

shall be generated from cost-effective renewable energy resources: . . . . 

 

 Section 16-111.5 of the PUA contains provisions relating to procurement.  

Subsection (d)(4) of Section 16-111.5 provides: 

(4) The Commission shall approve the procurement plan, including 

expressly the forecast used in the procurement plan, if the Commission 

determines that it will ensure adequate, reliable, affordable, efficient, and 

environmentally sustainable electric service at the lowest total cost over 

time, taking into account any benefits of price stability. 

 



 

 

 While discussing what type of renewable energy resources should be 

included in the Plan, the parties expressed a variety of views on what obligations 

the IPA and Commission are under.  Some argued that there is no requirement 

that any particular type of renewable resource be procured.  Others emphasized 

that whichever type of renewable resource is procured, it must be the lowest cost 

option.  The Commission has considered the arguments and reviewed the 

relevant statutory provisions.  When a statute is clear on its face, the 

Commission must abide by it.   The last sentence of Section 1-20(a)(1) of the IPA 

Act states, "The procurement plans shall be updated on an annual basis and 

shall include electricity generated from renewable resources sufficient to achieve 

the standards specified in this Act." (emphasis added)  "Electricity" is not 

separately defined in the IPA Act and is clearly not within the definition of a REC.  

The Commission therefore understands the term to have its common meaning.  

Accordingly, the Commission interprets Section 1-20 of the IPA Act as requiring 

the procurement of actual renewable energy, not just RECs. 

 

 Section 1-75(c) of the IPA Act corroborates this interpretation of Section 1-

20.  Subsection (c)(1) of Section 1-75 provides: "A minimum percentage of each 

utility's total supply . . . procured for each of the following years shall be 

generated from cost-effective renewable energy resources . . . ." (emphasis 

added)  RECs do not directly provide supply to serve a load, nor do RECs 

directly generate supply.   

A review of the several sections of the IPA and Section 16-111.5 that 

define and address renewable resources demonstrates that the legislature 

intended to give the IPA substantial discretion to meet its requirement that the 

IPA obtain “cost-effective renewable energy resources.” The law consistently 

uses the term “renewable energy resources,” which is defined to include RECs 

as well as energy.  We reject the suggestion that the IPA is limited to procuring 

renewable energy, and cannot satisfy it renewable energy resources obligation 



 

 

by procuring RECs.  The Commission understands this statutory provision to 

mean that a portion of a utility's supply shall consist of actual renewable energy, 

rather than just RECs, in the context of satisfying the RPS.  Moreover, 

πThe Commission observes that under Section 1-56 of the IPA Act, when 

procuring renewable energy resources, the IPA shall enter into long-term 

contracts whenever possible. 

 

 The Commission therefore appears bound to require that the Plan provide 

for the procurement of renewable energy and not simply RECs.  The renewable 

energy should also be acquired through long-term contracts when possible, in 

compliance with Section 1-56 of the IPA Act.  The Commission recognizes that 

not all of the Plans in the past three years have called for the procurement of 

renewable energy.  AIC and ComEd drafted the first Plans prior to the 

organization of the IPA as required by Section 16-111.5(j) of the PUA.  Those 

Plans were the subject of Docket No. 07-0527 (AIC) and Docket Nos. 07-

0528/07-0531 (Cons.) (ComEd).  None of the parties in those cases appear to 

have referenced Section 1-20 of the IPA Act, but with only approximately seven 

weeks to process the cases under the recently enacted IPA Act, the omission is 

understandable.  The IPA crafted the next Plan for the utilities, which was the 

subject of Docket No. 08-0519.  The Plan under that docket represented the 

IPA's first attempt to implement the new law.  The Commission Order in Docket 

No. 08-0519 encouraged the parties and the IPA to pursue the possibility of 

acquiring multi-year or long-term renewable resources.  The most recent Plan, 

approved in Docket No. 09-0373, clearly includes the procurement of long-term 

renewable energy via 20-year contracts.  But for reasons not entirely clear, the 

bidding for the long-term renewable energy is not scheduled to occur until 

December, 2010. 

 



 

 

 Some parties have argued that because the long-term renewable energy 

procurement under the prior Plan has not been completed yet, the Commission 

should not require the pending Plan to include a similar requirement.  They 

suggest that information and experience obtained from the procurement of long-

term renewable energy under the prior Plan will facilitate any future efforts to do 

so again.  We recognize that issues remain in connection with the development 

of terms and conditions for the procurement of long-term renewable energy 

resources, and accept the IPA and other parties’ proposals to continue 

workshops on this issue.  However, there may come a time when consensus is 

not possible.  We agree with the IPA that it is not prudent to include additional 

long-term renewable energy resources until the issues concerning the pending 

procurement are resolved.   While it may be easier or more convenient to do so, 

the Commission is not at liberty to ignore the requirements of the IPA Act.  

Because they are inconsistent with the law, the recommendations that the 

pending Plan defer the inclusion of renewable energy are therefore rejected.  In 

addition, the Commission notes that the record sheds no light on exactly why the 

IPA waited for eight months to pass before beginning the process for procuring 

long-term renewables contracts.  This delay is puzzling and unfortunate since it 

places the Commission in an undesirable position. 

 

 Having determined that the Plan must include more than just RECs, the 

Commission must identify what renewable energy resources the Plan should 

include.  The record reflects few proposals beyond one-year RECs.  WOW 

proposes that the IPA procure a mix of one- and five-year RECs, which fails to 

satisfy the requirement to include renewable energy.  Duke urges the 

Commission to require the procurement of long-term renewable energy.  

Specifically, Duke recommends that the AIC portfolio include 600,000 MWh/year 

from renewable energy providers, starting in 2012.  For ComEd, Duke 

recommends that the portfolio include 1,400,000 MWh/year.  Iberdrola believes 



 

 

that an appropriate renewable energy procurement for the 2011 Plan should 

include three components: (1) 20% one-year REC contracts; (2) 30% three- to 

five-year REC contracts divided into 10% tranches for three, four, and five years, 

respectively; and (3) a 20-year contract for renewable energy resources 

commencing in 2012 representing the remaining 50%.  Iberdrola's proposal is the 

better defined of those that satisfy the requirement for procuring renewable 

energy.  While Duke identifies specific volumes of energy in its proposal, the 

Commission is reluctant to adopt it since it is not clear how those volumes will fit 

into the RPS and overall load forecast.  In the absence of any other viable 

alternative, the Commission adopts Iberdrola's proposal. 

 

 Critics of Iberdrola's proposal argue that it is not the lowest cost option and 

therefore conflicts with the requirements of the IPA Act and PUA.  Such critics, 

however, fail to recognize the underlying requirement for renewable energy in the 

Plan as well as the other competing interests identified in the IPA Act and PUA: 

adequacy, reliability, affordability, efficiency, sustainability, as well as low cost.  In 

addition, in balancing the cost factor, the statutes provide that it must be "the 

lowest total cost over time." (emphasis added) (See Section 1-20(a)(1) of the IPA 

Act and Section 16-111.5(d)(4) of the PUA)  The Plan, if drafted in adherence to 

the law, will reflect the balancing of the competing interests identified in the 

statutes.  While cost is certainly a significant factor, it is not the overriding factor.  

So long as in meeting the RPS for the applicable years, the IPA attempts to 

procure renewable electricity and renewable energy resources consistent with 

the Plan via a competitive bidding process and does not exceed the applicable 

price caps, the law is satisfied.  The fact that short-term RECs alone may be the 

least expensive option at the time does not mean that the IPA and the 

Commission should disregard all other requirements and goals of the IPA Act. 

 



 

 

 Such goals include diversity of supply, economic development (particularly 

within Illinois), and the promotion of renewable energy.  Diversity of supply will 

serve as a hedge against price volatility.  Economic development occurs when 

generation sources are built and energy costs are low.  In addition, as a general 

matter, in selecting the types of products to procure for the RPS, the IPA should 

develop a portfolio of renewable products that ensures long-term growth of 

renewable energy resources to ensure success of the RPS through its end date 

of 2025.  Setting aside for the moment the requirement to procure actual 

renewable energy, the long-term growth of renewable energy resources in Illinois 

appears uncertain if cost is the sole focus and only one-year RECs are procured.  

Procuring renewables through longer term contracts will foster the growth of 

renewable energy under Illinois law.  Greater competition among all sources of 

power will drive down the price and encourage ample supply at the lowest cost.  

Procuring renewable energy in this way can provide long-term price stability. 

 

 Having determined that long-term contracts for renewable energy should 

be included in this Plan, the Commission is also faced with the concerns over the 

long-term contract development process.  Even if only half of the suppliers' 

allegations are true, the Commission would still find the situation troubling.  As 

noted above, the Commission is perplexed as to why the IPA waited until August 

of 2010 to begin the contract development process for the long-term renewables 

contracts.  The delay and subsequent expedited schedule, followed by a repeat 

of efforts in the midst of this proceeding, benefits no one and stymies the ability 

of the parties to accomplish the goal.  To improve the odds of avoiding such 

problems when implementing the Plan approved in this docket, the IPA should 

begin the contract development process no later than February 1, 2011 and 

generally follow the timeframe set forth in the attachment to Iberdrola's objections 

to the Plan.  While mindful that the contract development process is subject to 

Commission oversight per Section 16-111.5(e)(2), given the mixed results under 



 

 

Appendix K, the Commission will not interject itself into the long-term renewables 

contract development process as it did with Appendix K.  But the Commission 

does expect the IPA and Procurement Administrator(s) to institute the maximum 

degree of transparency in the contract development process.  The Commission is 

unaware of any reason for the process that does not involve benchmarking or bid 

comparison to be conducted in camera or developed by select participants while 

excluding other interested parties.  To the extent a participant’s comments or 

other information is commercially sensitive, the participant could so indicate and 

such information could be redacted to exclude what is commercially sensitive 

and any other information could be open to public review.  Participants could also 

enter into confidentiality agreements, which is a standard practice before the 

Commission.  Above all, the Commission expects the participants in the contract 

development process to act in good faith.  The Commission also notes that 

Appendix K should not be considered the starting point for long-term renewables 

contract development for such contracts under this Plan.  This is not to say, 

however, that there can be no similarities between contracts under Appendix K 

and those implementing this Plan.  The Commission simply does not want the 

contract development workshops to be constrained by competing interpretations 

of Appendix K, which appears to have occurred during the implementation of the 

prior Plan. 

 

 To the extent that Iberdrola and/or other suppliers of renewable energy 

resources remain concerned about the contract development process, they may 

want to consider taking steps to have the PUA modified.  Section 16-111.5(e)(2) 

addresses situations in which the Procurement Administrator can not reach 

agreement with an electric utility as to the contract terms and conditions.  In such 

instances, subsection (e)(2) provides that the Procurement Administrator must 

notify the Commission of any dispute and the Commission shall resolve the 

dispute.  No similar provision exists for suppliers aggrieved by the process.  



 

 

Nothing restricts suppliers from seeking similar opportunities for review under the 

PUA. 

 

 With regard to photovoltaics, determining how to address the related 

issues should occur sooner rather than later given the concerns surrounding the 

late development of long-term renewables contracts under Docket No. 09-0373.  

Whether such issues should be addressed in the workshops described in the 

preceding paragraph, however, is not clear.  If a consensus exists among the 

workshop participants to take up photovoltaic issues, perhaps is would be 

appropriate to do so.  But it appears to the Commission that the participants may 

be better off focusing on implementation of the Plan approved in this proceeding 

and discussing photovoltaics in separate workshops. 

 

 In light of the fact that the first long-term renewable energy resources 

procurement is not complete, we agree with the IPA that it is acceptable to use 

short-term renewable for the 2011 plan year.  We do not find that the IPA abused 

its discretion in delaying further long-term procurement pending the resolution of 

the issues associated with that process so that it can incorporate lessons-learned 

in its 2012 Plan.  The Commission concurs with the IPA that it is unnecessary to 

take the risks associated with a premature long-term renewable procurement in 

this 2011 Plan.  

 

5.  The Commission Should Allow The IPA To Continue With The 10% 
Oversubscription In Peak Months As A Hedge Against Scarcity Pricing. 

 
The Proposed Order recognizes that in the last three procurement plans, the IPA 

oversubscribed for peak summer supply in July and August by 10%.  However, the Proposed 

Order would have the IPA discontinue this practice -- not because the practice is ill-considered 

or harmful to consumers, but because the IPA did not produce a quantitative analysis to justify it.  



 

 

Proposed Order at 94.  Although the Proposed Order implies that in its last order12 the 

Commission directed the IPA to produce a “quantitative analysis” to justify continued 

oversubscription, in fact the Commission’s Order did not include such a directive.  ICC Docket 

09-0373, Order at 160.  Further, the Proposed Order does not mention that the Plan specifically 

included an analysis in that “the model does factor for intentional oversubscription of planned 

volumes in summer months (July and August) and for non-summer periods to investigate whether 

procuring more or less than 100% of net open requirements would reduce a model portfolio’s risk.”  

Plan at 21.13 

The justification for discontinuing the 10% oversubscription hedging practice presented in 

the Proposed Order is that in the last few years it cost consumers between $807,538 and $1,638,994.  

These numbers alone are meaningless data points.  The real question is how these amounts relate to 

the total consumers paid for their electricity supply and what risk is being avoided through the use of 

the 10% oversubscription. 14  

In commenting on the success of the procurement plan for 2010, the People pointed out 

that PJM had approved energy prices to rise to a maximum of $2,700 per megawatt hour 

confirming the necessity of contracting for sufficient energy in the event of sustained, high 

summer peak demand.  See www.pjm.com/~/media/documents/ferc/2010-filings/20100621-

er09-1063.ashx.  See Comments of the People of the State of Illinois, filed on June 21, 2010, 

page 8.  The Proposed Order does not address the risk Illinois consumers face from such extreme 

prices. 
                                                
12   See ICC Docket 09-0373, pages 159-160. 
13  The Plan discusses the IPA’s use of a Monte Carlo model using Excel® and Crystal Ball® to illustrate 
the trade-offs between risks and benefits associated with different procurement approaches. Plan at 20. 
14 The process calls for parties to file “objections.”  The deference to be accorded the agency is critical 
when parties without objection are not expected to file pleadings or evidence in support of an agency 
decision.  



 

 

The Commission should reject the Proposed Order’s suggestion that the 10% 

oversubscription for peak months be removed from the Plan.  Rather, it should continue its 

position from Docket 09-0373 that “caution should be taken before rejecting a continuation of 

the current level of oversubscription based on an analysis of actual historical data, involving only 

a few data points, particularly considering that such hedging can provide customers with some 

degree of price protection and stability when prices and usage are at their highest Id.  (emphasis 

added.) As the Commission stated in its Order last year, given that the oversubscription practice 

was not “unsuccessful, “along with the statutory framework under which the IPA's Plan and 

objections are filed, the Commission will defer to the IPA’s  judgment on this issue.”  Id.  The 

Commission should defer to the IPA on this issue, because the oversubscription is a reasonable 

attempt to “ensure adequate, reliable, affordable, efficient, and environmentally sustainable 

electric service at the lowest total cost over time, taking into account any benefits of price 

stability.”  220 ILCS 5/16-111.5(d)(4).   

PROPOSED LANGUAGE 
 The Commission Conclusion on pages 94-95 of the Proposed Order should be modified 

as follows: 

3.  Commission Conclusion 

 

At pages 28 and 45 of the Plan, the IPA references its proposal for AIC 

and ComEd, respectively, to include a 10% oversubscription for the peak periods 

in July and August.  The Commission appreciates the IPA's effort to ensure that 

customers will have sufficient power during peak periods.  In the last 

procurement docket, the Commission deferred to the IPA's judgment on this 

issue even in the absence of analytical data supporting 10% oversubscription.  In 

that docket, however, the Commission also advised the IPA that quantitative 



 

 

analysis on this issue would be useful if the IPA sought to continue this practice.  

Specifically, the Commission found that, "performance by the IPA of a 

quantitative analysis on the hedging issue in preparation of its next filed Plan 

would be beneficial to the assessment of this issue." (Docket No. 09-0373 at 160)  

Unfortunately, the IPA did not heed this advice and provided no analysis in 

support of the 10% oversubscription proposal.  The Plan used a  Monte Carlo 

model using Excel® and Crystal Ball® to illustrate the trade-offs between risks 

and benefits associated with different procurement approaches, which factored 

intentional oversubscription of planned volumes in summer months (July and 

August) and for non-summer periods to investigate whether procuring more or 

less than 100% of net open requirements would reduce a model portfolio’s risk.”  

Plan at 20-21.  

 

 ComEd, on the other hand, has provided an analysis utilizing historic data 

for the past three years.  In 2008, when the utilities developed their own 

procurement strategy before the IPA was organized, 10% oversubscription 

unnecessarily cost ComEd customers $807,538.  In 2009, 10% oversubscription 

unnecessarily cost ComEd customers $3,456,288.  In 2010, 10% 

oversubscription saved ComEd customers $2,624,832.  Altogether, 10% 

oversubscription unnecessarily cost ComEd customers $1,638,994.  What the 

Commission gleans from this limited information is that a 10% oversubscription in 

the months of July and August does not necessarily benefit customers.  had a 

minimal impact on consumers’ overall electricity supply costs. 

 

 While tThe possibility of sometimes "winning" and sometimes "losing" is 

an inherent part of any hedging measure. We repeat our conclusion from Docket 

09-0373 that “caution should be taken before rejecting a continuation of the 

current level of oversubscription based on an analysis of actual historical data, 

involving only a few data points.  Hedging can provide customers with some 



 

 

degree of price protection and stability when prices and usage are at their 

highest.  As we stated in our Order last year, a slight cost does not show that the 

oversubscription practice was unsuccessful.  We will defer to the IPA’s judgment 

on this issue.”   We find that the oversubscription is a reasonable attempt to 

“ensure adequate, reliable, affordable, efficient, and environmentally sustainable 

electric service at the lowest total cost over time, taking into account any benefits 

of price stability.”  220 ILCS 5/16-111.5(d)(4).   

  , the Commission is hesitant to continue relying on the IPA's recommendation 

on this issue without any quantitative analysis demonstrating the likelihood of 

benefits to customers.  Many variables are present in any such analysis, and the 

Commission recognizes that the results would be far from perfect.  But here, the 

IPA has neglected to provide any quantitative analysis to support its proposal 

despite being advised to do so in Docket No. 09-0373.  In the absence of any 

such analysis to rely upon, the Commission finds that 10% oversubscription in 

the peak periods of July and August is unwarranted and directs that the Plan be 

modified to reflect this conclusion.  The IPA is free to make this proposal in future 

Plans but is again cautioned to provide some quantitative support if it chooses to 

do so. 

 
6.   The Commission Should Defer To the IPA’s Decision To Plan Optional Supply 
Purchases If Possible To Capture Market Price Decreases. 

 
The Proposed Order would direct the IPA to remove the option to purchase supply if 

prices are at least 10% below the average weighted price of existing supply contracts.  See 

Proposed Order at 98; Plan at 17 & 34.  The terms of the optional procurement contained in the 

Plan preserve flexibility in the event of declining prices.  The IPA is not obligated to conduct the 

“optional” procurements.  Further, the Plan calls for the “authorization of the Commission” for 

this procurement to occur and limits participation to bidders qualified in, and the terms and 

conditions agreed to in, the Spring 2011 solicitation.  Id.  Given the recent market price 



 

 

decreases, and the General Assembly’s goal that the IPA obtain electricity supply “at the lowest 

cost over time,” it is reasonable for the IPA to include such flexibility in its Plan so it might 

capture declining prices. 

The Proposed Order rejects this “optional” procurement, adopting ComEd’s concern that 

it is unclear how the optional procurement would work in practice.  Proposed Order at 100.  

However, the Plan specifies that the procurement would be limited to the bidders and the terms 

and conditions from the Spring 2011 solicitation, creating certainty about the process.  Further, 

the Proposed Order seems to base its rejection of optional procurement on unrelated concerns 

about long-term renewable energy contracts.  Id.  The Commission should not attempt to assess 

how the IPA can use its time or resources.  The General Assembly delegated the responsibility 

for electricity procurement to the IPA, and the Commission should refrain from attempting to 

manage the IPA, another state agency subject to its own authorizing statute.   

The Commission should approve the optional procurement contained in the Plan as well 

within the IPA’s discretion to “ensure[s] adequate, reliable, affordable, efficient, and 

environmentally sustainable electric service at the lowest total cost over time, taking into account 

any benefits of price stability.”  220 ILCS 5/16-111.5(d)(4).   

PROPOSED LANGUAGE 
 
 The Commission should replace the language found in Section 4 on pages 99 – 100 with 

the following: 

4.  Commission Conclusion 

Page 17 of the Plan describes the IPA's proposal for optional energy 

procurement.  The Commission appreciates the IPA's interest in keeping costs 

low for customers, but has some concerns with this specific proposal.  As ComEd 



 

 

notes, it is unclear how the proposed additional procurement would work in 

practice as it takes months to run a fair and transparent RFP process.  

Furthermore, if the IPA sees forward prices below its benchmarks and starts the 

incremental RFP, the Commission wonders if the IPA would then have to cancel 

the RFP if forward prices then increase above the benchmark.  If the RFP is 

cancelled, the Commission also wonders who bears the costs of this failed RFP. 

 

 Additionally, the Commission questions the IPA's wisdom of taking on 

additional responsibility at this time.  Organizing and implementing procurement 

events require many resources and a great deal of attention.  As is clear from the 

record, the Plan approved in Docket No. 09-0373 has not yet been fully 

implemented.  Given this fact and the many concerns about the process for 

securing renewable energy under the prior Plan, the Commission is hesitant to 

authorize the IPA to take on additional work.  The Commission agrees with the 

IPA that nothing in neither the IPA Act nor the PUA limit or restrict the type of 

optional procurement events described in the Plan.  The Plan sets forth certain 

limitations in conducting the optional procurement,  which provide sufficient 

certainty.  Further, we agree with the IPA that the optional procurement is 

designed to further the IPA’s statutory goals to obtain low cost electricity supply.  

We do not find the optional procurement to be an abuse of discretion and 

approve it. , but the Commission is not prepared to agree to a Plan that would 

divert the IPA's attention from the main task at hand at this time.  The IPA is 

welcome to propose such optional procurement events in future Plans that 

clearly set forth the potential benefits to be derived there from and demonstrate 

that the IPA has sufficient resources to undertake such efforts.  Accordingly, the 

Commission directs that the Plan be modified to remove those portions 

addressing the optional procurement events. 

  



 

 

 

Conclusion 
 

For the foregoing reasons, the People of the State of Illinois request that the Commission 

accept the Exceptions stated herein.     

Respectfully submitted,  
 

The People of the State of Illinois 
    By LISA MADIGAN, Attorney General 

    
_____________________________________ 
Susan L. Satter, Sr.  Assistant Attorney General 

     Public Utilities Bureau  
100 West Randolph Street, Floor 11 

     Chicago, Illinois 60601 
     Telephone: (312) 814-1104 
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