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THE ILLINOIS POWER AGENCY’S EXCEPTIONS 
TO THE ADMINISTRATIVE LAW JUDGE’S PROPOSED ORDER 

 
 The Illinois Power Agency (“IPA”), pursuant the Rules of Practice of the Illinois 

Commerce Commission (“Commission”), 83 Ill. Admin. Code Part 761.010 et seq., states as 

follows for its Brief on Exceptions to the Administrative Law Judge’s (“ALJ”) Proposed Order 

issued November 22, 2010 (“Proposed Order”).  

The ALJ’s Proposed Order reaches a number of correct conclusions in recommending the 

IPA’s 2011 Procurement Plan (“Plan”) be adopted, and the IPA appreciates those 

recommendations and the effort by the ALJ to tackle a very complicated proceeding.  There are, 

however, certain conclusions reached by the ALJ that are not supportable under the law to which 

the IPA believes it must take exception.  First, the Proposed Order errs in rejecting the Plan’s 

proposal to have the IPA conduct demand response (“DR”) and Energy Efficiency as an 

Alternative Resource (“EEAR”) procurements.  The IPA makes several recommended changes 

to this section of the Proposed Order.  Similarly, the IPA takes exception to the recommendation 

that the IPA conduct procurement events to satisfy Commonwealth Edison’s (“ComEd”) and 

Ameren Illinois Utilities’ (“Ameren”) Renewable Portfolio Standard (“RPS”) obligations with 

the following:  20% with one-year contracts for Renewable Energy Credits (“RECs”), 30% with 
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mid-term REC contracts, and 50% with 20-year contracts for renewable energy and RECs.  The 

IPA feels strongly that the evidence does not support this recommendation at this time, and 

recommends modifications to the Proposed Order that would satisfy ComEd and Ameren’s RPS 

obligations with one-year RECs.  Finally, the IPA takes exception to a several other statements 

in the Proposed Order that the IPA believes are extraneous, and are not required for the 

Commission to implement the Plan.   

VII. DISPUTED ISSUES1 

A. Energy Efficiency Measures  
 
1. The IPA Should Be Directed to Conduct An Energy Efficiency Alternative Resource 

Procurement. 
 

The IPA proposed that the Commission authorize the IPA to purchase Energy Efficiency 

as Alternative Resource (“EEAR”) for the Ameren and ComEd portfolio of products.  Plan at 32-

33, 48.  The Proposed Order concludes that neither the IPA Act nor the PUA provide the IPA 

with express statutory authority to procure energy efficiency, and that the IPA’s proposal lacked 

sufficient detail to permit the IPA to conduct such a procurement.  Proposed Order at 40-41.  In 

reaching this conclusion, the Proposed Order ignores several provisions of the IPA Act, as well 

as the PUA and the Plan; consequently, the Proposed Order should be revised to permit the IPA 

to conduct a procurement event for EEAR.  Even if the Commission concludes that the current 

Plan lacks sufficient details about the IPA’s proposed EEAR procurement, the Commission must 

modify the recommended conclusion that the IPA lacks authority to procure energy efficiency. 

The IPA’s Plan recommended that it be authorized to “establish whether energy 

efficiency can be cost competitive with more traditional resources; and second, to establish 

additional benefits such as price stability can be gained through the expansion in the type of 

                                                 
1  The IPA’s exceptions follow the outline of the Proposed Order, as requested by the ALJ. 
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resource products placed into the [IPA] portfolio.”  Plan at 32.  The IPA “believes that the 

appropriate sources for EEAR bids would be programs that are evaluated in a manner equivalent 

to the existing Energy Efficiency Portfolio Standard (“EEPS”) programs offered to eligible retail 

customers. …”  Id.  The IPA Plan made clear that “EEAR assets should only be procured when 

the cost of EEAR is less than the combined cost of the energy swaps, capacity, and renewable 

energy resource contracts held by” the utilities.  Id. at 33.   

a. The PUA and the IPA Act Authorize the IPA to Procure Energy Efficiency. 

 There are two reasons for this recommendation.  First, it is clear from the pending 

dockets investigating ComEd and Ameren’s EEPS programs required under Section 8-103 of the 

PUA, that neither utility will satisfy their statutorily required EEPS.2  Second, the IPA believes 

that the IPA Act and the PUA require the IPA to pursue programs and procurements that will 

improve energy efficiency.  Section 1-5 of the Illinois Power Agency Act declares that “[e]nergy 

efficiency . . . measures, and renewable energy are resources currently underused in Illinois,” and 

that “it is necessary to improve the process of procuring electricity to serve Illinois residents, to 

promote investment in energy efficiency and demand-response measures, and to support 

development of clean coal technologies and renewable resources.”  20 ILCS 3855/1-5(4).  This 

section further provides that “Energy efficiency, demand-response measures, and renewable 

energy are resources currently underused in Illinois”, and directs the Illinois Power Agency to 

                                                 
2  The Commission can and should take administrative notice of the settlement proposed by 
ComEd and other parties in the ComEd proceeding, ICC Docket No. 10-0570 (Joint Ex. 1.0), and 
the Ameren testimony in the Ameren EEPS proceeding, ICC Docket No. 10-0568 (Ameren Ex. 
1.1.), which was filed with the Commission after the IPA filed its Plan.  General Mills, Inc. v. Ill. 
Commerce Comm'n, 201 Ill. App. 3d 715, 712-22, 559 N.E.2d 225, 229 (1990) citing City of 
Hurst v. Ill. Commerce Comm'n, 120 Ill. App. 3d 352, 364, 458 N.E.2d 568, 575 (1983) (the 
Commission may take administrative notice of records from its other proceedings); see also 83 
Ill.Adm.Code § 200.640.  Both of these documents make clear that neither Ameren nor ComEd 
have a plan to satisfy the EEPS obligations under Section 8-103.   
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“develop electricity procurement plans to ensure adequate, reliable, affordable, efficient, and 

environmentally sustainable electric service at the lowest total cost over time. . ..” 20 ILCS 

3855/1-5(A).  To ensure that the Illinois Power Agency is making progress on the Illinois 

Legislature’s mandate to promote energy efficiency measures, the Agency is required to annually 

report “to the Governor and the General Assembly on the . . . transactions of the Agency.”  20 

ILCS 3855/1-125.  This report is required to specifically identify the “quantity, price, and rate 

impact of all energy efficiency and demand response measures purchased for electric utilities.”  

Id.  [emphasis added.]  

 The PUA also makes clear that the IPA is authorized to conduct EE procurement.  

Section 8-103 of the Act requires ComEd and Ameren to “use cost-effective energy efficiency 

and demand-response measures to reduce delivery load” that is procured by the IPA.  220 ILCS 

5/8-103(a). More specifically, Section 8-103 requires ComEd and Ameren to achieve the 

following savings targets for the period from June 1, 2011 through May 31, 2014: 

 0.8% of energy delivered in the year from June 1, 2011 – May 31, 2012; 
 1.0% of energy delivered in the year from June 1, 2012 – May 31, 2013; 
 1.4% of the energy delivered in the year from June 1, 2013 – May 31, 2014. 
 
220 ILCS 5/8-103(b).  Each year’s goal is stated as a percentage of the energy expected to be 

delivered in that year.  The Act imposes on ComEd and Ameren the ultimate responsibility to 

design, develop and file EE and DR measures and plans with the Commission.  220 ILCS 5/8-

103(e).  However, if ComEd or Ameren fail to meet the efficiency standards after three years, 

“the responsibility for implementing the energy efficiency measures . . . shall be transferred to 

the Illinois Power Agency. . . .”  Id. [emphasis added.]  The IPA is required then to “implement 

a competitive procurement program to procure resources necessary to meet the standards 
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specified in this Section . . . with costs for those resources to be recovered in the same manner as 

products purchased through the procurement plan as provided in Section 16‑111.5.”  Id.    

Section 8-103 of the PUA specifically authorizes the IPA to assume responsibility for 

implementing energy efficiency measures where ComEd or Ameren fail to meet the applicable 

efficiency standards set forth in Section 8-103.  220 ILCS 5/8-103.  While the energy efficiency 

portfolio standard programs maintained under Section 8-103 are independent from the EEAR 

proposed in the Plan, there is a clear mandate from the legislature that the IPA has authority to 

procure and promote energy efficiency.  The IPA’s proposal would permit the IPA to procure EE 

programs through a competitive bid process, where the cost of the EE is less than the current cost 

of energy, capacity and renewable resources.  The only way for the IPA to test this market is by 

hosting a competitive bid procurement.  

 The Proposed Order suggests that because there is a specific reference in Section 1-

20(a)(1) that requires the IPA to procure demand response measures, “the Commission does not 

believe that the legislature would have remained silent regarding energy efficiency if it indeed 

intended for energy efficiency to be part of the Plans.”  Proposed Order at 41.  However, this 

recommended conclusion ignores that Section 8-103(f) does make a specific finding that the IPA 

is obligated to procure energy efficiency.   

b. ComEd and Ameren Do Not Plan to Comply With the Minimum Energy 
Efficiency Obligations Imposed By Section 8-103. 
 

 The Proposed Order also states the IPA’s EEAR should be rejected because the IPA does 

not describe how the EEAR would ensure that any EE measures “would not overlap or be double 

counted with energy efficiency acquired under the EEPS program.”  Proposed Order at 41.  First, 

this is not accurate.  The Plan does specifically detail that The IPA will also limit its procurement 



 
 

6

of Utility-administered resources to those resources that are not required to meet the Energy 

Efficiency Portfolio Standards”  Plan at 32.   

Second, the utilities are not currently even meeting the EEPS obligations imposed by 

Section 8-103, and do not plan to.  In ComEd’s current EEPS proceeding, ComEd asserts that 

Sections 8-103(b) and 8-103(c) require it to implement a three-year Plan that will achieve the 

following EE and DR savings, and originally proposed EEPS programs that would fall short of 

the statutory obligations: 

    2011/PY4  2012/PY5  2013/PY6 

 Energy Efficiency 
 Statutory Obligation 727,985 kWh  920,987 kWh   1,294,739 kWh 
 
 Savings in the 
 Proposed Plan 727,985  727,985      727,985 
 
 Statutory shortfall    - 0 -    193,002      566,754. 
 
ICC Docket No. 10-0570, ComEd Ex. 1.0 at 6-7; ComEd Ex. 2.0 at 5, 9. 
 
 ComEd has proposed a stipulation that is currently under consideration by the 

Commission, supported by several parties, that would modify ComEd’s obligations for its EE 

savings plan as follows: 

MWh Savings PY4 PY5 PY6 

Section 8-103 Statutory Goal 727,985 920,987 1,294,739 
        
Stipulated Goal 727,985 920,987 924,814 
Plan Projection   781,074 774,596 

Plan Adjustments       
   CFL Carryover   56,849 55,432 
   Increase NTG of Specialty CFLs   3,000 3,000 
   Include PJM Revenue   14,815 34,568 
   Reduce C&I Joint Admin $   9,877 11,111 
Total EE Savings without Banked Savings 865,615 878,707 
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   Banked MWh Savings    55,372 67,555 

    
EE Savings w/ Banked Savings  920,987 946,262 

 
ICC Dkt. No. 10-0570, Joint Ex. 1.0. 
 

Ameren’s EEPS recommendations similarly fall short of its obligations under Section 8-

103.  Ameren proposed that the Commission modify their EE savings targets in 2011 through 

2014 as follows: 

     2011  2012  2013 
 Obligation Under § 8-103 .80%  1.0%  1.4% 

 Ameren Proposal  .65%  .61%  .56% 

ICC Docket No. 10-0568, AG Ex. 1.0 at 6.  Ameren’s proposal not only fails to meet any of its 

obligations to procure EEPS, it is actually requesting that the Commission approve further 

reductions in its obligations over time. 

2. Recommended Revisions to the Proposed Order. 

 The Commission must modify the Proposed Order to allow the IPA to conduct a EEAR 

procurement as set forth in the Plan.  At a minimum, the Commission should modify the 

Proposed Order to eliminate the recommended language that concludes that the IPA lacks 

statutory authority to conduct an EEAR procurement. 

 The IPA, therefore, proposes the following changes to the Proposed Order: 

The IPA discusses its EEAR proposal as it pertains to AIC at pages 32-33 of the 
Plan and as it pertains to ComEd at page 49 of the Plan.  The proposal appears to 
be the same as it applies to both utilities.  While AIC, ComEd, and Staff argue 
that neither the IPA Act nor PUA authorize the IPA to seek energy efficiency as a 
resource, we disagree.  The IPA Act provides the IPA with the legal authority to 
procure energy efficiency products. 
 
 Specifically, Section 1-5 of the Illinois Power Agency Act declares that 
“[e]nergy efficiency . . . measures, and renewable energy are resources currently 
underused in Illinois,” and that “it is necessary to improve the process of 
procuring electricity to serve Illinois residents, to promote investment in energy 
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efficiency and demand-response measures, and to support development of clean 
coal technologies and renewable resources.”  20 ILCS 3855/1-5(4).  This section 
further provides that “Energy efficiency, demand-response measures, and 
renewable energy are resources currently underused in Illinois”, and directs the 
Illinois Power Agency to “develop electricity procurement plans to ensure 
adequate, reliable, affordable, efficient, and environmentally sustainable electric 
service at the lowest total cost over time. . ..” 20 ILCS 3855/1-5(A).  In addition, 
the IPA is required to report “to the Governor and the General Assembly on the . . 
. transactions of the Agency” on its progress to promote energy efficiency 
measures, and identify the “quantity, price, and rate impact of all energy 
efficiency and demand response measures purchased for electric utilities.”  
20 ILCS 3855/1-125 (emphasis added). 
 
 The Commission finds that the IPA Act permits the IPA to consider, and 
use, cost-effective energy efficiency (and demand response) measures in its 
portfolio for ComEd and Ameren’s Eligible Retail Customers.   
 
 The Commission disagrees with the contention that Section 8-103 of the 
PUA grants the Utilities sole authority for providing energy efficiency resources.  
Section 8-103 mandates minimum energy efficiency goals and provides for limits 
on the Utilities’ budgets to achieve those goals, but nowhere in the statute does it 
prohibit the IPA from procuring additional cost-effective energy efficiency 
resources.  In addition, the Commission notes that neither ComEd nor Ameren 
have proposed energy efficiency programs that meet their EE obligations under 
Section 8-103(b) of the PUA.   
 
 Further, the Commission is reassured that upon the procurement event, 
should the EEAR options not meet the IPA’s statutory obligations, namely, 
“ensur[ing] adequate, reliable, affordable, efficient, and environmentally 
sustainable electric service at the lowest total cost over time …” and that such 
options be “cost effective”, then such EEAR procurements will not be made.  This 
“safety-net” is made clear in the Plan stating: 
 

The IPA proposes that EEAR assets should only be procured when the 
cost of the EEAR is less than the combined cost of the energy swaps, 
capacity, and renewable energy resource contracts held by Ameren for the 
contract period offered by the EEAR provider.  As such, the EEAR 
contracts should be considered after the spring 2011 procurement events 
for energy resources, capacity, and renewable energy credits through a 
competitive solicitation.  

 
 Section 1-5 of the IPA Act, together with Section 1-125, make it clear that 
the IPA is required to promote energy efficiency measures in its procurement 
plans, and there is no provision in Section 16-111.5 of the Act that precludes the 
IPA’s proposal.  The Commission, therefore, authorizes the IPA to conduct a 
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procurement event for energy efficiency as an alternative resource, consistent 
with the mandate set forth in the IPA Act. 
 
Because the least expensive electricity is frequently the electricity never 
generated, the Commission is intrigued by the notion of procuring electricity in 
this way.  The Commission is concerned, however, that the EEAR proposal 
exceeds the IPA's statutory authority.  AIC, ComEd, and Staff argue that neither 
the IPA Act nor PUA authorize the IPA to seek energy efficiency as a resource. 
 
 The IPA Act contains only a few references to energy efficiency, none of 
which expressly grant the IPA authority to procure it as part of any procurement 
Plan.  Section 1-5 of the IPA Act contains the legislative declarations and 
findings.  Subsection (1) of Section 1-5 provides, "The health, welfare, and 
prosperity of all Illinois citizens require the provision of adequate, reliable, 
affordable, efficient, and environmentally sustainable electric service at the lowest 
total cost over time, taking into account any benefits of price stability."  
Subsection (7) contains the finding that, "Energy efficiency, demand‑response 
measures, and renewable energy are resources currently underused in Illinois."  
Section 1-10 of the IPA Act defines "energy efficiency" as "measures that reduce 
the amount of electricity or natural gas required to achieve a given end use."  The 
final specific reference to energy efficiency in the IPA Act is in Section 1-125, 
which describes the annual report that the IPA must provide to the governor and 
legislature.  Under subsection (3) of Section 1-125, the report must include the 
"quantity, price, and rate impact of all energy efficiency and demand response 
measures purchased for electric utilities." 
 
 Similarly, the PUA contains no express language authorizing the IPA to 
acquire energy efficiency through the Plan.  Rather, the PUA provides through 
Section 8-103 that electric utilities shall implement energy efficiency measures 
through plans approved by the Commission.  Only if a utility fails to meet for 
three years the applicable annual energy savings goal set forth in the statute does 
Section 8-103 grant the IPA an official role in the energy efficiency plans.  After 
three years of missed goals, subsection (i) of Section 8-103 provides that the 
responsibility for implementing the energy efficiency measures shall transfer to 
the IPA. 
 
 In contrast to the lack of clear authorization to implement the EEAR 
proposal, the PUA and IPA Act expressly authorize the procurement of demand 
response and renewable energy resources, the other resources found to be 
underused in Section 1-5(7) of the IPA Act.  Section 16-111.5(d)(2) of the PUA 
provides that the Plan "shall identify the portfolio of demand-response and power 
and energy products to be procured."  Sections 1-20(a)(1) and 1-75(c) of the IPA 
Act requires that the Plan include renewable energy resources.  In light of the 
attention paid to demand response and renewable energy, the Commission does 
not believe that the legislature would have remained silent regarding energy 
efficiency if it indeed intended for energy efficiency to be part of the Plans. 
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 In addition to the lack of clear language authorizing the procurement of 
energy efficiency as a resource, the EEAR proposal suffers from other problems 
as well.  For example, the IPA has not specified the quantity and term of energy 
efficiency it intends to seek.  Even if the quantity and term were specified, it is 
difficult to see how EEAR can be considered “a standard wholesale product” as 
required by 16‑111.5(b)(3)(iv) of the PUA.  Setting aside this obstacle for the 
moment, the Commission observes that obtaining any level of energy efficiency 
as part of the Plan may result in too much power and electricity being procured 
given the other procurement efforts described in the Plan.  The IPA also neglects 
to describe how it would ensure that any energy efficiency procured under the 
Plan would not overlap or be double counted with energy efficiency acquired 
under the EEPS programs.  The spending limits under Section 8-103 are also not 
addressed by the IPA.   
 
 In light of these statutory and practical concerns, the Commission finds 
that the IPA should not attempt to procure energy efficiency as another resource 
under the Plan.  If it feels strongly about this issue, the IPA may want to consider 
seeking revisions to the IPA permitting its EEAR proposal.  With a revised IPA 
Act and a more detailed presentation of its EEAR proposal, the Commission 
would be willing to consider such proposals in future procurement dockets. 

 
B. Demand Response. 
 
1. The IPA Should Be Directed to Conduct An Demand Response Procurement. 
 

The IPA proposed that to satisfy its obligations under Section 16-111.5(b)(ii) of the PUA, 

that it will procure demand response measures.  Plan at 36, 52.  The IPA recommended that 

demand response measures be procured through a competitive bid process, procured independent 

of the standard energy supplies.  The IPA further recommended that demand response measures 

could be procured to the extent the products satisfied the total resource cost (“TRC”) test, as 

defined in Section 1-10 of the IPA Act.  20 ILCS 3855/1-10. The TRC test is met where:  

 for an investment in energy efficiency or demand-response measures, the benefit-
cost ratio is greater than one. The benefit-cost ratio is the ratio of the net present 
value of the total benefits of the program to the net present value of the total costs 
as calculated over the lifetime of the measures. A total resource cost test compares 
the sum of avoided electric utility costs, representing the benefits that accrue to 
the system and the participant in the delivery of those efficiency measures, to the 
sum of all incremental costs of end-use measures that are implemented due to the 
program  (including both utility and participant contributions), plus costs to 
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administer, deliver, and evaluate each demand-side program, to quantify the net 
savings obtained by substituting the demand-side program for supply resources. 
In calculating avoided costs of power and energy that an electric utility would 
otherwise have had to acquire, reasonable estimates shall be included of financial 
costs likely to be imposed by future regulations and legislation on emissions of 
greenhouse gases. 

 
20 ILCS 3855/1-10.   

a. The PUA and the IPA Act Require the IPA to Procure Demand Response. 

 The Proposed Order acknowledges that the PUA authorizes the IPA to procure demand 

response measures, but does not believe the PUA requires demand response to be included in 

any proposed plan.  Proposed Order at 46.  The Proposed Order jumps to the conclusion that it 

“does not appear likely that the IPA could successfully reduce capacity costs by procuring 

supplemental demand response measures.”  Id.  Like the recommendation on EEAR, these 

recommended findings fail to recognize the express words of the PUA and the IPA Act. 

The Proposed Order’s conclusion that the PUA does not “require” demand response 

ignores the express language of the Act.  Section 16-111.5(b) of the PUA requires the IPA to 

develop a “plan for meeting the expected load requirements that will not be met through 

preexisting contracts”, and further states that “this plan shall include . . . the proposed mix of 

demand-response products for which contracts will be executed during the next year.  220 ILCS 

5/16-111.5(b)(3)(ii.)  The PUA further requires that cost-effective demand-response measures be 

procured whenever the cost is lower than procuring comparable capacity products, provided that 

such products shall: 

(A) be procured by a demand-response provider from eligible retail 
customer; 
 
(B) at least satisfy the demand-response requirements of the [RTO] market 
in which the utility’s service territory is located, including, but not limited 
to, any applicable capacity or dispatch requirements;  
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(C) provide for customers’ participation in the stream of benefits produced 
by demand-response products; 
 
(D) provide for reimbursement by the demand-response provider of the 
utility for any costs incurred as a result of the failure of the supplier of 
such products to perform its obligations thereunder; and 
 
(E) meet the same credit requirements as apply to suppliers of 
capacity, in the applicable regional transmission organization market. 

 
5/16-111.5(b)(3)(ii).  The PUA could not be more clear – the IPA is required, each year, to 

develop a plan to procure cost effective demand response products.   

Like energy efficiency, the IPA Act also directs that the IPA promote and advance 

demand response measures.  Section 1-5 declares that demand response measures are currently 

under used in Illinois, and directs that “it is necessary . . . to promote investment in . . . demand-

response measures” in Illinois.  20 ILCS 3855/1-5.  This section also requires the Agency to 

annually report “to the Governor and the General Assembly on the . . . transactions of the 

Agency.”  20 ILCS 3855/1-125.  This report is required to specifically identify the “quantity, 

price, and rate impact of all energy efficiency and demand response measures purchased for 

electric utilities.”  Id.  The recommended conclusion contained in the Proposed Order that the 

IPA is not required to annual conduct a demand response procurement is simply contrary to the 

PUA. 

b. ComEd and Ameren Do Not Plan to Comply With the Minimum Energy 
Efficiency Obligations Imposed By Section 8-103. 
 
The Proposed Order’s conclusion that demand response measures could not be cost-

effectively procured is also without merit.  ComEd and Ameren have both failed to propose 

adequate demand response programs as part of their obligations under Section 8-103 of the PUA.  

Section 8-103 of the Act requires ComEd and Ameren to “implement cost-effective demand-

response measures to reduce peak demand by 0.1% over the prior year for eligible retail 
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customers . . . .”  220 ILCS 5/8-103(c).3  In its EE and DR proposal, pending in ICC Docket No. 

10-0568, Ameren originally proposed a single DR measure, which its referred to as a “Voltage 

Optimization” program.  ICC Dkt. No. 10-0568, Ameren Ex. 1.1 at 1434.  Under Ameren’s 

proposal, Ameren would install “Volt/VAR” devices to manage voltage and reactive power 

through its distribution and feeder systems.  Id.   Doing so would help Ameren maintain “a flatter 

distribution circuit profile” while still delivering to customers “an acceptable voltage at the end 

of the circuit.”  Id.  However, after parties commented that the Voltage Optimization proposal is 

not a “demand response” program at all, Ameren revised its proposal to “remove the Voltage 

Optimization Program from its Plan and to redistribute the program funds to the Energy 

Efficiency programs as suggested by Intervenors.”  ICC Dkt. No. 10-0568, Ameren Ex. 7.0 

(Martin) at 2-3.  Ameren revised its proposed plan and increased it EE budgets and EE targets 

accordingly.  Id.  ComEd proposed to maintain, but not expand, the one demand response 

program (Air Conditioner Cycling) offered under its first Plan.  ICC Docket No. 10-0570, 

ComEd Ex. 2.0.  However, it would still not satisfy the 1% requirement under Section 8-103(c).  

The net result is that neither ComEd nor Ameren have proposed demand response measures that 

satisfy their obligations under Section 8-103(c).  

For the current and previous procurement cycles, the IPA has argued that the foregoing 

provisions require the IPA to conduct an competitive bid for DR.  To date, the Commission has 

                                                 
3  “Eligible Retail Customers” are those “retail customers that purchase power and energy 
from [ComEd and Ameren] under fixed-price bundled service tariffs, other than those retail 
customers whose service is declared or deemed competitive under Section 16-113 and those 
other customer groups specified in [Section 16-111.5], including self-generating customers, 
customers electing hourly pricing, or those customers who are otherwise ineligible for fixed-
price bundled tariff service.” 220 ILCS 5/16-111.5.   
4  The IPA requests that the Commission take administrative notice of Ameren Ex. 1.1 and 
9.0 in ICC Dkt. No. 10-0568. 
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rejected the IPA’s efforts to comply with its statutory mandate under this Section.5  However, 

given that neither ComEd nor Ameren conduct sufficient DR procurement to satisfy their 

obligations under Section 8-103, there is no basis for the Commission to prevent the IPA from 

conducting such a procurement under Section 16-111.5(b)(3).   

2. Recommended Revisions to the Proposed Order. 

 Based on the foregoing, the IPA requests that the Proposed Order be modified as follows: 
 

At page 46 of the Proposed Order, 
 

As noted above with regard to energy efficiency, the least expensive 
power is frequently the power never acquired.  Because demand response avoids 
the need for additional power by decreasing peak demand or shifting demand 
from peak to off-peak periods (see Section 1-10 of IPA Act), the Commission 
appreciates the significance of demand response in managing portfolio costs. 
 
 The IPA made a similar proposal concerning demand response in Docket 
No. 09-0373.  Upon considering the relevant statutory requirements and analyzing 
the practicality of that proposal, the Commission rejected the proposal.  With 
regard to the pending Plan, ComEd and AIC oppose the IPA's demand response 
proposal and raise many of the same concerns cited by the Commission when it 
rejected the demand response proposal in Docket No. 09-0373. 
 
 The Commission acknowledges that the PUA authorizes the IPA to reflect 
demand response resources in its procurement Plans.  The Commission also notes 
that neither ComEd nor Ameren have proposed sufficient demand response 
measures as part of their EE and DR obligations under Section 8-103(c) of the 
PUA.  See ComEd Proposed EE and DR Plan, ICC Dkt. No. 10-0570, ComEd 
Ex. 2.0; Ameren Proposed EE and DR Plan, ICC Dkt. No. 10-0568, Ameren Ex. 
1.1, Ameren Ex. 2.0.   But the Commission does not read the IPA Act or the PUA 
to require demand response to be included as part of any procurement Plan.  
When considered in conjunction with Section 8-103 of the PUA, the Commission 
is not persuaded by the IPA's arguments that Section 16-111.5(b)(3) of the PUA 
separately requires demand response to be part of its Plans.  If demand response is 
to be part of a Plan, the record must contain sufficient support to justify its 
inclusion in the Plan.  Absent more persuasive arguments by the IPA, the 
Commission does not find that demand response resources above that called for 
by Section 8-103 need be included in the pending Plan.  As a practical matter and 
perhaps most importantly, it also does not appear likely that the IPA could 

                                                 
5  In re Illinois Power Agency Petition for Approval of Procurement Plan, ICC Docket No. 

09-0373, Order at 152-153 (December 28, 2009). 
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successfully reduce capacity costs by procuring supplemental demand response 
measures. 
 
 The Commission therefore adopts the IPA’s Plan to conduct a competitive 
procurement event for demand response, following the procedures and consistent 
with the requirements of Section 16-111.5(b)(3) of the PUA. 
 
 The Commission hereby directs that the Plan be modified consistent with 
this conclusion.  In future proceedings, the parties are welcome to offer further 
information and arguments, at which time they will be duly considered by the 
Commission.  The Commission strongly encourages the IPA to better support its 
arguments in future proceedings, rather than just repeating previously rejected 
arguments.   
 

C. Procurement of Renewable Resources.   
 
1. The Proposed Order Provisions Relating to Procuring Renewable Resources Are 
Not Consistent With The IPA Act or the PUA, Cannot Be Implemented Under Illinois Law, 
and Must Be Modified. 
 
 The Proposed Order makes several findings regarding the proposed plan to procure 

renewable resources, including the following: 

 1. The IPA Act requires ComEd and Ameren, through the Procurement Process 
described in 16-111.5(d), to procure actual renewable energy, not just Renewable Energy Credits 
(“RECs.”) to satisfy their obligations to meet the Renewable Portfolio Standard (“RPS”) contain 
in Section 1-75 of the IPA Act.  Proposed Order at 78-79. 
 
 2. Section 1-56 of the IPA Act requires the Plan to use long-term contracts to meet 
the RPS.  Proposed Order at 79. 
 
 3. The Plan should be modified to require Ameren and ComEd to execute contracts 
whereby their obligations to meet the 2011 RPS will be satisfied as follows (1) 20% with one-
year REC contracts; (2) 30% with three to five year REC contracts; and (3) 50% with 20-year 
contracts.  Proposed Order at 80. 
 
 4. Procuring renewable energy through longer term contracts will foster the growth 
of renewable energy, and the resulting competition will drive down the price of renewable 
resources.  Proposed Order at 80-81. 
 
 5. The IPA is ordered to begin a contract development process proposed by 
Iberdrola for the long-term contracts, to include workshops and collaboration on the contract 
terms for long-term renewable resources.  Proposed Order at 81. 
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 6. Iberdrola and other bidders in the procurement process should take steps to 
modify Section 16-111.5 of the PUA to allow bidders to petition the Commission to modify the 
contract terms to be used in the supplier contracts.  Proposed Order at 81. 
 
 The IPA respects the ALJ’s interpretation regarding how ComEd and Ameren will satisfy 

their RPS obligations, given the tension in the IPA Act and the PUA on various policy 

objectives.  However, the ALJ’s proposed direction for the 2011 Plan for renewable energy 

procurement is unworkable.  The Iberdrola proposal of allotting a hard-and-fast 20% for one-

year REC contracts, 30% for three- to five-year REC contracts, and 50% for twenty-year 

renewable energy resource contracts is untenable.  While the IPA argued in favor of long-term 

contracts for renewable resources in the previous procurement docket (ICC Docket No. 09-

0373), and believes that long-term contracts can have a place in the IPA portfolio, the IPA 

strongly opposes the recommendation in the Proposed Order to compel Ameren and ComEd to 

satisfy their RPS obligations with 30% mid-term contracts and 50% 20-year contracts.  At this 

time, there is too much uncertainty in the load projections for Ameren and ComEd, and therefore 

too much uncertainty in the Renewable Energy Resource Budget (“RERB”), to commit ComEd 

and Ameren to such restrictive, fixed percentages.  The IPA must retain flexibility to adapt its 

compliance with the Renewable Portfolio Standard and procurement of renewables to meet 

current and future market requirements.   

If the Commission does follow the recommendations of the Proposed Order and conclude 

that ComEd and Ameren must execute mid-term or long-term contracts for renewable resources, 

it will need to be determined which parties, the remaining eligible retail customers that remain 

part of the Plan, ComEd/Ameren, or the suppliers of the renewable energy (or RECs) are stuck if 

there is no longer any money left in the RERB to pay for the renewable energy.  If ComEd and 

Ameren are required to enter into a mid-term or long-term contract to purchase energy supplied 
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to their Eligible Retail Customers, a decision must be made regarding what will happen if 

Eligible Retail Customers migrate to Alternative Retail Electricity Suppliers (“ARES”), and 

remove themselves from the Plan. 

 The Commission should adopt the Plan submitted by the IPA for the procurement of 

renewable resources within the RERB, and order the IPA to implement a plan to have ComEd 

and Ameren procure one-year RECs to satisfy their RPS obligations under this Plan. 

a. The IPA Act and the PUA Allow ComEd and Ameren to Procure One-Year 
Renewable Energy Credits to Satisfy Their Renewable Portfolio Standard 
Requirements. 

 
 The Proposed Order recites several provisions of the IPA Act and the PUA, and then 

concludes that:  

 The Commission therefore appears bound to require that the Plan provide for the 
procurement of renewable energy and not simply RECs.  The renewable energy 
should also be acquired through long-term contracts when possible, in compliance 
with Section 1-56 of the IPA Act.   

 
Proposed Order at 79.  On this basis, the Proposed Order adopts the Iberdrola proposal that 

would require ComEd and Ameren to satisfy 30% of their RPS obligations with mid-term REC 

contracts, and 50% of their RPS obligations with 20-year contracts for energy and RECs. 

To the extent the ALJ’s opinion is understood to prohibit the IPA from entering REC-

only contracts, it should be rejected.  A “renewable energy resource” “includes energy and its 

associated renewable energy credit or renewable energy credits from wind, solar thermal energy, 

photovoltaic cells and panels. . . .”  20 ILCS 3855/1-10 [emphasis added.]  A “renewable energy 

credit,” by definition represents that the certain “amount of energy produced [is] from a 

renewable energy resource.”  Id.  To satisfy the RPS, the IPA is required to propose a 

procurement plan that includes electricity generated from renewable resources, which are 

validated by RECs.  20 ILCS 3855/1-20(a)(1).  Moreover, the ALJ allows for REC-only 
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contracts both in his proposed plan and in his interpretation of the IPA Act.  Proposed Order at 

78 (“[t]he Commission understands [the requirement of Section 1-75(c)(1)] to mean that a 

portion of a utility’s supply shall consist of actual renewable energy, rather than just RECs” of 

satisfying the RPS.)     

  1) Section 1-56 of the IPA Act Does Not Apply to Procurement Plans 
Implemented Under Section 16-111.5 of the PUA. 

 
 The Proposed Order appears to also conclude that Section 1-56 of the IPA Act requires 

the IPA to enter into long term contracts for renewable resources:  

. . . under Section 1-56 of the IPA Act, when procuring renewable energy 
resources, the IPA shall enter into long-term contracts whenever possible.    

 
Proposed Order at 79, quoting Section 1-56(c).  However, the Commission should reject this 

conclusion -- Section 1-56 does not apply to procurement plans implemented under Section 16-

111.5 of the PUA, the subject of the instant docket. 

 Section 1-56 creates the “Illinois Power Agency Renewable Energy Resources Fund” to 

receive Alternative Compliance Payments from Alternative Retail Electric Suppliers (“ARES”), 

which are required by Section 16-1115D of the PUA.  220 ILCS 5/16-115D(d).  ARES are 

required to comply with the same RPS as ComEd and Ameren (220 ILCS 5/16-111D(b)), but 

may so by either purchasing RECs or by making Alternative Compliance Payments to the IPA 

Renewable Energy Resources Fund.  220 ILCS 5/16-111D(d)(4).  The IPA Renewable Energy 

Resources Fund, and Section 1-56, does not apply to this case, or procurements conducted under 

16-111.5(d). 

2) The Renewable Portfolio Standard Obligations are Trumped by the 
Renewable Energy Resource Budget. 

 
 The Proposed Order correctly recognizes that utilities are required to purchase a certain 

percent of their energy to serve the load for eligible retail customers “shall be generated from 
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cost-effective renewable energy resources . . . at least 6% by June 1, 2011.”  20 ILCS 3855/1-

75(c).  ComEd and Ameren’s projected RPS for the Plan year from June 1, 2011 to May 31, 

2012 is as follows: 

 
Plan at 37-38. 

  

 
Plan at 54.  
 

However, the obligation to purchase renewable resources is trumped by two other 

provisions.  First, the cost of procuring each MW of renewable energy resources shall not 

“exceed benchmarks based on market prices for renewable energy resources in the region” which 

are reviewed and approved by the Commission.  Id.  Second, the obligation to purchase 

renewable resources is subject to an aggregate cost cap or Renewable Energy Resource Budget 

(“RERB”); once the purchases of renewable resources hits the cap, additional purchases are 
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curtailed, possibly leaving the RPS unmet.  Id.  The RERB is either A) an additional 0.5% of the 

amount paid per kilowatt hour by eligible retail during the preceding year, or B) an additional 

2% of the amount paid per kilowatt hour by eligible retail customers during the year ending May 

31, 2007.  The following information is required to calculate the amount paid per kilowatt hour 

in the preceding year (RERB):  the total volume of energy purchased in the preceding year, the 

total contracted price for energy during the preceding year, the projected load required to serve 

eligible retail customers (to know the RPS).  See e.g. Plan at  38.  The cost cap or RERB for the 

period from 2011 to 2012 for Ameren and ComEd are as follows: 

 Ameren: the greater of either $30,180,309 (option A) or $26,204,037 (option B). 
  
 ComEd:  the greater of either $77,176,270 (option A) or $67,143,329 (option B).  
 
Plat at 38, 54.  The Plan identified that following RPS targets for Ameren and ComEd. 

 

 
Plan at 38, 55. 
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  3) More Long-Term Contracts at This Time May Cause ComEd and 
Ameren to Contract for More Renewable Energy Than is Allowed under the RERB. 

 
 In 2009, the Commission ordered the IPA to procure up to 1,400,000 MWh of renewable 

resources using long-term contracts for ComEd, and up to 600,000 MWh of renewable resources 

for Ameren.  The Commission assumed that these targeted acquisitions would satisfy 

approximately 50% of the RPS for the Plan year 2012-2013.  Appendix K at 2.  The Proposed 

Order now proposes that the IPA procure an additional 50% of the RPS obligations for Plan year 

2011-2012, or approximately 1,058,527 MWh for ComEd and 476,072 MWh for Ameren. 

 The Proposed Order’s recommendation to procure renewable resources through 

additional mid-term and long-term contracts should be rejected.  Under the Proposed Order, for 

the combined long term contract acquisitions for 2011 and 2012, ComEd would be obligated to 

purchase up to 2,458,527 MWh6 of renewable resources through 20-year contracts, plus an 

additional 635,116 MWh in mid-term contract of three to five years (2,117,054 * 30%); Ameren 

would be required to purchase 1,076,042 MWh7 in long-term contracts, plus an additional 

285,643 MWh in mid-term contracts (952,145 * 30%.)  The combination of the Commission’s 

2009 Plan Order, along with the recommendations in the Proposed Order, ComEd and Ameren 

would exceed the 2011 RPS.   

 While the RPS obligation would be capped by the RERB, the Proposed Order would also 

require the IPA to procure an excessive amount of the budget with long-term and mid-term 

contracts.  The IPA, the ICC Staff, the Procurement Administrator and the Procurement Monitor 

have all agreed that the estimated RERB commitment for long term contracts for the 2012-2013 

                                                 
6  1,400,000 MWh + 1,058, 527 MWh = 2,458,527 MWh 
7  600,000 MWh + 476,042 MWh = 1,076,042 MWh. 
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Plan year (June 1, 2012 to May 31, 2013) should be approximately $22,868,1558 for ComEd, and 

$9,054,039 for Ameren.   

 When these commitments from the 2009 proceeding are taken into account, and added to 

the commitments recommended in the Proposed Order, ComEd and Ameren would be required 

to enter into long-term and mid-term contracts that exceed the 2011 RERB. 

       ComEd  Ameren 
 2011 RERB per 2010 Proposed Plan  $77,176,270  $30,180,309 
 20 Year Contracts 2010 Proposed Order $38,588,135  $15,090,154 
 3 – 5 Year Mid-Term Contracts, 2010 PO $23,152,881  $  9,054,092 

20 Year Contracts 2009 Order  $22,868,155  $  9,054,039 
  
   RERB Cap Exceeded   ($ 7,432,901)  ($ 3,017,976) 
 

 4) ComEd and Ameren Are Required To Pass On To Eligible Retail 
Customers The Costs of The Long-Term Contracts.  

 
The problem with the recommendations in the Proposed Order is exacerbated by the fact 

that the projected load required to serve eligible retail customers is expected to decline 

dramatically over the next five to twenty years.  Plan at 7.  The Plan is intended to purchase 

energy only for Eligible Retail Customers who continue buying bundled service electricity from 

the Utilities.  Id.  As ComEd and Ameren’s customers either migrate to a competitive offering, or 

switch to an ARES, the load will decrease, thus decreasing the RERB over time.  While the rate 

of migration away from the IPA portfolio is not known, locking into an arbitrary split of short 

and midterm RECs plus 50% long term contracts is not prudent given this uncertainty.  This 

migration away from the IPA portfolio for Eligible Retail Customers is already evident, as the 

                                                 
8  (0.30) x $2.158216481/MWh x 35,319,525 MWh = (0.30) x ($76,227,182) = 
$22,868,155.  Frequently Asked Questions, Question No. 210 http://comed-
energyrfp.com/faq.topic.zdisplay.asp?topicId=31 
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total volume of MWhs within the Plan have dropped significantly in just the past four Plan 

cycles:  

Planning year 

Ameren Projected 
Total Delivery 
Volume (MWh) 

ComEd Projected 
Total Delivery 
Volume (MWh) 

2008-2009     20,719,607     39,837,081  
2009-2010     17,700,274     39,422,473  
2010-2011     16,525,235     36,095,906  
2011-2012     15,065,960     35,335,934  

  

The Plan identifies several recent changes in Illinois law that may also increase the speed 

by which Eligible Retail Customers leave the IPA portfolio.  The Illinois Legislation created the 

Office of Retail Market Development (“ORMD”) to "actively seek input from all interested 

parties and to develop a thorough understanding and critical analyses of the tools and techniques 

used to promote retail competition in other states. . . .”  Plan at 8.  The ORMD launched a 

website (www.PluginIllinois.org) to educate Illinois consumers on the options and benefits 

afforded by ARES, and allow customers to compare offers from multiple ARES.  Id.  In addition, 

Illinois law now requires ComEd and Ameren to offer to the ARES utility consolidated billing 

(“UCB”), the purchase of receivables (“POR”) and the purchase of two billing cycles of 

uncollectible receivables (“POU”).  Id.; 220 ILCS 5/16-118.  In addition, municipal electricity 

suppliers may aggregate the load of eligible retail customers located within their jurisdiction and 

negotiate a retail electric contract with an ARES on their behalf.  Plan at 8.   

 These factors lead to the inevitable conclusion that Eligible Retail Customers will 

diminish over time, migrating their electricity requirements away from the IPA portfolio.  The 

Proposed Order’s requirement to have ComEd and Ameren lock in such a large percentage of 
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their RPS with mid-term and long-term contracts will leaving the remaining customers 

responsible for an increasing financial commitment.  As the Plan notes,  

“Those [customers] remaining on bundled rates would effectively be paying not 
only for the cost of their consumption, but also the costs of disposing of the 
volumes secured for customers who have switched to other suppliers.” 
 

Plan at 8. 

 The PUA requires that ComEd and Ameren pass on to Eligible Retail Customers the 

costs associated with the IPA portfolio. 220 ILCS 5/16-111.5(l).  If customers migrate away 

from the IPA portfolio, but ComEd and Ameren have contracted to purchase 80% of the 2011 

Plan’s renewable resources under mid-term and long-term contracts, eligible retail customers 

remaining in the IPA portfolio will be stuck with those obligations. 

While the contracts for long-term renewables could be structured to allow ComEd and 

Ameren to cancel their contracts in the event that continuing to purchase energy under the 

contracts would cause them to exceed the RERB, suppliers have expressed that it is not possible 

to obtain credit to develop new wind projects where the contracts may be cancelled.  Iberdrola 

argued that “a power purchase agreement that has an arbitrary no-fault offramp for the offtaker 

that is outside the control of either party, and not caused by any failure of the project itself, 

renders the project non-financeable, because there is no assurance to a potential financing source 

that the project can generate revenue over its useful life sufficient to pay back the debt borrower 

to build it.”  Iberdrola Objections, Attachment A at p. 13.  The Proposed Order suggests that 

long-term contracts will promote the development of renewable energy supplies.  Proposed 

Order at 80.  However, because any long-term contract will require the payments to the suppliers 

to be curtailed in the event the RERB becomes exhausted, its not clear that this objective can be 

satisfied without further consideration of how to deal with the RERB. 
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The IPA is not opposed to long-term contracts as a matter of principle; however, until 

there is more certainty in the load forecasts taking into account the new market dynamics, the 

IPA recommends that the recommendation to require mid-term and long-term contracts be 

revised to adopt the one-year RECs proposed in the Plan. 

 b. The IPA Act Does Not Require ComEd and Ameren To Contract For The 
Delivery of Energy And Renewable Energy Credits to Satisfy Their RPS 
Obligations. 

 
 The Proposed Order concludes that Section 1-20(a)(1) of the IPA Act requires the IPA to 

propose a plan that includes contracts for “procurement of renewable energy, not just RECs.”  

Proposed Order 78-79.  The Proposed Order concludes that other provisions of the IPA Act 

provide that “RECs do not directly provide supply to serve a load, nor do RECs directly generate 

supply” and that the IPA Act “requires that a portion of a utility’s supply shall consist of actual 

renewable energy, rather than just RECs, in the context of satisfying the RPS.”  Proposed Order 

at 79.  The Proposed Order further says that “RECs do not directly provide supply to serve a 

load, nor do RECs directly generate supply.”  Proposed Order at 80.  Finally, the Proposed Order 

states that “[b]ecause they are inconsistent with the law, the recommendations that the pending 

Plan defer the inclusion of renewable energy are therefore rejected.”  Proposed Order at 79.   As 

a result of this analysis, the Proposed Order concludes that ComEd and Ameren must purchase 

30% of their RPS obligations through mid-term REC contracts, and 50% of their obligations 

with long-term energy and REC contracts.   

 The Proposed Order’s conclusion that the IPA cannot propose a plan that satisfies the 

RPS with just one-year RECs ignores the definition of a “renewable energy resource.”  A 

“renewable energy resource” “includes energy and its associated renewable energy credit or 

renewable energy credits from wind, solar thermal energy, photovoltaic cells and panels. . . .”  
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20 ILCS 3855/1-10 [emphasis added.]  A “renewable energy credit,” by definition represents that 

the certain “amount of energy produced [is] from a renewable energy resource.”  Id.  To satisfy 

the RPS, the IPA is required to propose a procurement plan that includes electricity generated 

from renewable resources, which are validated by RECs.  20 ILCS 3855/1-20(a)(1).   

 The Commission should also note that, to the extent the Proposed Order construes the 

IPA Act to require RECs and energy purchase contracts to be included within the IPA portfolio, 

then the IPA’s Portfolio does satisfy this requirement with the 20-year long-term contracts that 

were ordered in ICC Docket No. 09-0373.  Appendix K to the Plan adopted by the Commission 

provides that the contracts under that Order the IPA “will solicit bids for twenty-year PPAs to 

purchase up to two million MWhs of  renewable energy and the associated RECs each year.”  

Appendix K at 2.9 

The recommendation that the Commission find as a matter of law that the IPA Act IPA 

may not propose a plan with just one-year RECs should not be adopted by the Commission.  The 

Commission should not conclude that the IPA Act requires the 2011 Plan, or any subsequent 

plan, to include provisions requiring ComEd and Ameren to contract for both energy and RECs 

to satisfy their obligations under the RPS. 

2. There Is Insufficient Information In The Record For The Commission to Conclude 
That The Procurement Process For The Long-Term Contracts Implementing Appendix K 
Was Deficient.  
 
 There is a recommended finding in the Proposed Order that would criticize the 

procurement process to implement the long-term procurement from the Commission’s Order in 

                                                 
9  To account for the fact that electricity is a fungible commodity, Appendix K also 
provided that the energy delivery “will be accomplished through a fixed for floating financial 
swap. The fixed price for the swap will be the full bundled contract price for the renewable PPA. 
The floating price will be the Locational Marginal Price (“LMP”) at the utility’s load zone for 
each hour in the day-ahead market of the applicable Regional Transmission Organization.”  IPA 
Supplemental filing, Nov. 9, 2009, Appendix K at 4. 
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Docket No. 09-0373.  The Proposed Order states that “the Commission is also faced with the 

concerns over the long-term contract development process. Even if only half of the suppliers' 

allegations are true, the Commission would still find the situation troubling. As noted above, the 

Commission is perplexed as to why the IPA waited until August of 2010 to begin the contract 

development process for the long-term renewables contracts.”  Proposed Order at 81.  This 

finding should be deleted by the Commission because it is inconsistent with the Proposed 

Order’s conclusion that the reasons for the delay in initiating the long-term procurement are not 

in the record of this proceeding.  The Proposed Order recognizes that there is no information in 

the record of this proceeding on “why the IPA waited for eight months to pass before beginning 

the process for procuring long-term renewables contracts.”  Proposed Order at 79.  In addition, 

the Proposed Order recognizes that the reasons that the bidding is not scheduled to occur until 

December 2010 are “not entirely clear.”  Id.  Moreover, the Commission has retained a 

procurement monitor (Boston Pacific) that has participated regularly in the long-term 

procurement process.  The procurement monitor is required to monitor the progress of the 

procurement events, and report to the Commission on the status, and perhaps most importantly 

“provide expert advice to the Commission . . . regarding issues related to procurement process 

design, rules, protocols, and policy-related matters.”  220 ILCS 5/16-111.5(c)(2).  The 

Commission should reject the criticism of the Proposed Order and rely on its Procurement 

Monitor to assess the performance of the Procurement Administrators in implanting the 

Commission’s Orders. 

 The complaints concerning the contract development process for the long-term 

procurement event were primarily made by Iberdrola.  However, in reviewing Iberdrola’s 

comments concerning that process, they primarily expressed frustration over the terms in 



 
 

28

Appendix K.  Iberdrola requested that the Commission in this proceeding “establish the long 

term renewables contract framework in lieu of Appendix K in the 2010 Order.”  Iberdrola 

October 4, 2010 Objections at 4.  Iberdrola requested that the Commission revisit its order 

adopting Appendix K on the basis that it “imposed unreasonable contract terms for the 

procurement of long term renewable resources . …”  Id. at 7.  The first complaint that Iberdrola 

expressed to the Commission about the specific terms of Appendix K is that ComEd and Ameren 

would “not be liable under the long-term PPAs (or any related financial swap agreements) for 

any costs that cannot be recovered from customers through” the pass through tariffs authorized 

by 220 ILCS 5/16-111.5(l).  Id. at 8.  According to Iberdrola, “the Utilities’ regulatory 

protections need not be enshrined in supply contracts” implementing the procurement plans 

approved by the Commission.  Id.   

 Iberdrola further takes issue with the workshops that were held by the IPA and the 

Procurement Administrators in implementing the long-term procurement.  Criticisms included 1) 

that the workshops were held too close in time to the date contracts were provided by the 

Procurement Administrators, and 2) that the comments submitted by the parties on those 

proposed parties were maintained as confidential.  Id. at 11.  However, neither Iberdrola, nor the 

Proposed Order, discussed the statutory setting for those workshops.  Section 16-111.5(e) of the 

PUA provides that the “procurement administrator, in consultation with the utilities, the 

Commission and other interested parties, and subject to Commission oversight, shall develop 

and provide Standard contract forms and credit terms and instruments.”  220 ILCS 5/16-

111.5(e)(2).  The PUA requires the procurement administrators to “consult” with interested 

parties, it does not require the procurement administrators to facilitate a direct negotiation of the 

terms of the agreements between the utilities and the suppliers.  In addition, the reason that 
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comments were maintained as confidential is because the PUA requires the procurement 

administrator to “maintain confidentiality of supplier and bidding information in a manner 

consistent with all applicable laws, rules, regulations, and tariffs.”  220 ILCS 5/16-111.5(c)(viii.)  

The Procurement Administrators determined that in order to maintain that confidentiality, and to 

increase the likelihood of competitive bids, the identity of the bidders, and their recommended 

changes to the proposed contracts would be shielded from other potential bidders.  There is 

nothing inappropriate about maintaining confidentiality about bidders, and their 

recommendations to the contracts, from other potential bidders.  Moreover, the comments would 

be shared with the Commission, 220 ILCS 5/16-111.5(e)(2), so the Commission would be made 

aware of these terms. 

 The Commission has retained a Procurement Monitor which is responsible for 

“monitoring interactions among the procurement administrator, suppliers, and utilities”, monitor 

and report to the Commission on the progress of the procurement process, and provide the 

Commission with expertise on the procurement process.  220 ILCS 5/16-111.5(c)(2).  The 

Commission should not conclude in its Order that there was anything inappropriate about the 

long-term procurement process, unless it received information from its Procurement Monitor that 

would support those conclusions.  As the Proposed Order acknowledges, there is insufficient 

record evidence to draw a conclusion about the workshops that were held.10 

3. The Proposed Workshop Recommendations Should Be Rejected. 
 
 The Proposed Order also recommends that the Commission order the IPA to begin the 

procurement for long-term contracts no later than February 1, 2011, and to follow the schedule 

                                                 
10  The Commission, or any party, may review the schedule of events for the ComEd 

procurement process at http://comed-energyrfp.com/ltdocuments.asp, and the Ameren 
procurement process at http://www.levitan.com/AIURFP/LongTerm/ . 
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proposed by Iberdrola in its October 27, 2010 comments.  That schedule would require the 

Procurement Administrators to do the following, with a modified starting date: 

 

 
 
Iberdrola Reply to Objections, at Attachment A. 
  

The Commission should neither adopt this schedule, nor should the Commission manage 

the daily activities of the Procurement Administrator(s).  First, Section 16-111.5(e) requires that 

the contracts be developed by a procurement administrator.  220 ILCS 5/16-111.5(e).  Section 1-

75 of the IPA Act further provides a complicated and lengthy schedule that the IPA is required to 

follow in selecting the procurement administrator.  20 ILCS 5/1-75(a).  Section 1-75(a)(4) 

provides that the Agency will issue requests for proposals for qualified experts to develop a 

procurement plan for the affected utilities and to serve as procurement administrator.  Id.  After 

the IPA receives responses to the request for proposals, and selects its list of candidates that meet 
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the criteria, subparagraph (3) provides the following steps to develop the procurement 

administrator candidate lists: 

1.   the Agency “shall provide affected utilities and other interested parties with 
the lists of qualified experts or expert consulting firms identified through the 
request for qualifications processes that are under consideration to develop the 
procurement plans and to serve as the procurement administrator.”  Responses 
to the request for qualifications submitted by the experts must accompany the 
lists. 

 
2.   All information must be provided to the Commission.   
 
3.   Parties have “five business days” to notify the Agency in writing if they 

object to any experts on the list.  Objections must be based on either a failure 
to satisfy qualification criteria; identification of a conflict of interest; or 
evidence of inappropriate bias for or against potential bidders or the affected 
utilities. 

 
4.   The Agency then has “ten days” [presumably business days] to remove 

experts from the lists and provide the updated lists to interested parties. 
 
a.  If the Agency fails to remove an expert or expert consulting firm from 

the list, Parties have five [business] days to petition the Commission. 
 
b.  The Commission has ten [business] days to render its ruling on this 

petition.  There is no right of appeal of the Commission’s ruling. 
 
20 ILCS 3855/1-75(a)(3).  The work required to select the procurement administrator could not 

be completed by February 1, 2011.   

 Second, the responsibility for managing the procurement event is with the procurement 

administrator and the IPA, subject to oversight by the procurement monitor.  The PUA provides 

that “the procurement process set forth in Section 1-75 . . . shall be administered by a 

procurement administrator and monitored by a procurement monitor.  220 ILCS 5/16-111.5(c).  

The Commission should permit the experts, the procurement administrator and the procurement 

monitor, to manage the procurement events, as required by the PUA.  If the Commission begins 

to micromanage the dates for phone calls, it will not only usurp the authority of the experts to 
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conduct the procurement, but will also undermine their ability to use their expertise in managing 

that process. 

 Finally, unless the Commission Orders a long-term procurement event, which it should 

not, the IPA has no mechanism to recover the costs associated with the workshop.  Section 1-

75(g) permits the IPA to assess the costs of the procurement administrator against the suppliers 

that ultimately prevail in their bids.  If there is no procurement event, there is no opportunity for 

the IPA to recover these costs from the winning bidders.  The Commission should not impose an 

unfunded mandate on the IPA. 

4. Proposed Changes to the Proposed Order. 
 
 Based on the foregoing, the IPA proposes the following changes to Section C of the 

Proposed Order: 

Commission Conclusion  
 
 The Commission appreciates Iberdrola's parties’ efforts to vet to resolve 
through compromise perhaps the most contentious issue in this proceeding.  
However, it As is obvious from the parties’ responses to Iberdrola's offer, 
however, positions that no consensus exists.  The Commission therefore 
understands Iberdrola's position to be that which it previously advocated 
 
 To resolve this issue, the Commission will start with a review of the 
relevant portions of the IPA Act and PUA.  Without discussing in detail, it is clear 
that the legislative declarations and findings in Section 1-5 of the IPA Act support 
the development and procurement of renewable energy resources.  Section 1-10 of 
the IPA Act defines various terms used therein.  Section 1-10 defines "renewable 
energy resources" as: 
 

"Renewable energy resources" includes energy and its associated 
renewable energy credit or renewable energy credits from wind, solar 
thermal energy, photovoltaic cells and panels, biodiesel, crops and 
untreated and unadulterated organic waste biomass, tree waste, 
hydropower that does not involve new construction or significant 
expansion of hydropower dams, and other alternative sources of 
environmentally preferable energy.  For purposes of this Act, landfill gas 
produced in the State is considered a renewable energy resource. 
"Renewable energy resources" does not include the incineration or 
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burning of tires, garbage, general household, institutional, and commercial 
waste, industrial lunchroom or office waste, landscape waste other than 
tree waste, railroad crossties, utility poles, or construction or demolition 
debris, other than untreated and unadulterated waste wood. 

 
Section 1-10 defines RECs as: 
 
"Renewable energy credit" means a tradable credit that represents the 
environmental attributes of a certain amount of energy produced from a 
renewable energy resource. 
 
 Section 1-20 of the IPA Act sets forth the general powers of the IPA.  
Subsection (a)(1) provides: 
 

(a) The Agency is authorized to do each of the following: 
 

(1) Develop electricity procurement plans to ensure adequate, 
reliable, affordable, efficient, and environmentally sustainable electric 
service at the lowest total cost over time, taking into account any benefits 
of price stability, for electric utilities that on December 31, 2005 provided 
electric service to at least 100,000 customers in Illinois.  The procurement 
plans shall be updated on an annual basis and shall include electricity 
generated from renewable resources sufficient to achieve the standards 
specified in this Act.  

 
 Section 1-56 of the IPA Act establishes the Illinois Power Agency 
Renewable Energy Resources Fund, known throughout this Order as the RERB.  
Subsection (c) provides: 
 

(c) The Agency shall procure renewable energy resources at least once 
each year in conjunction with a procurement event for electric utilities 
required to comply with Section 1‑75 of the Act and shall, whenever 
possible, enter into long-term contracts. 

 
 Section 1-75 of the IPA Act sets forth the IPA's obligations pertaining to 
planning and procurement.  Subsection (c)(1) establishes the RPS, under which 
cost-effective renewable energy resources are to be procured in specified 
percentages.  The first part of subsection (c)(1) states: 
 

(c) Renewable portfolio standard. 
(1) The procurement plans shall include cost-effective renewable 
energy resources. A minimum percentage of each utility's total supply to 
serve the load of eligible retail customers, as defined in Section 
16‑111.5(a) of the Public Utilities Act, procured for each of the following 
years shall be generated from cost-effective renewable energy resources: . 
. . . 
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 Section 16-111.5 of the PUA contains provisions relating to procurement.  
Subsection (d)(4) of Section 16-111.5 provides: 
 

(4) The Commission shall approve the procurement plan, including 
expressly the forecast used in the procurement plan, if the Commission 
determines that it will ensure adequate, reliable, affordable, efficient, and 
environmentally sustainable electric service at the lowest total cost over 
time, taking into account any benefits of price stability. 

 
 While discussing what type of renewable energy resources should be 
included in the Plan, the parties expressed a variety of views on what obligations 
the IPA and Commission are under.  Some argued that there is no requirement 
that any particular type of renewable resource be procured.  Others emphasized 
that whichever type of renewable resource is procured, it must be the lowest cost 
option.  The Commission has considered the arguments and reviewed the relevant 
statutory provisions.  When a statute is clear on its face, the Commission must 
abide by it.   The last sentence of Section 1-20(a)(1) of the IPA Act states, "The 
procurement plans shall be updated on an annual basis and shall include 
electricity generated from renewable resources sufficient to achieve the standards 
specified in this Act." (emphasis added)  "Electricity" is not separately defined in 
the IPA Act and is clearly not within the definition of a REC.  The Commission 
therefore understands the term to have its common meaning.  Accordingly, the 
Commission interprets Section 1-20 of the IPA Act as requiring the procurement 
of actual renewable energy, not just RECs. 
 
 Section 1-75(c) of the IPA Act corroborates this interpretation of Section 
1-20.  Subsection (c)(1) of Section 1-75 provides: "A minimum percentage of 
each utility's total supply . . . procured for each of the following years shall be 
generated from cost-effective renewable energy resources . . . ." (emphasis added)  
RECs do not directly provide supply to serve a load, nor do RECs directly 
generate supply.  Based on the aforementioned definition of “renewable energy 
resources”, Tthe Commission understands this statutory provision to mean that a 
portion of a utility's supply shall consist of actual renewable energy and its 
associated RECs or RECs from renewable resources, rather than just RECs, in the 
context of satisfying the RPS.  Moreover, the Commission observes that under 
Section 1-56 of the IPA Act, when procuring renewable energy resources, the IPA 
shall enter into long-term contracts whenever possible. 
 
 The Commission therefore has the flexibility to allow appears bound to 
require that the Plan to provide for the procurement of renewable energy or RECs. 
and not simply RECs.  The renewable energy should also be acquired through 
long-term contracts when possible, in compliance with Section 1-56 of the IPA 
Act.  The Commission recognizes that not all of the Plans in the past three years 
have called for the procurement of renewable energy partly through the 
procurement of RECs, and most recently through the procurement of renewable 
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energy with its associated REC.  AIC and ComEd drafted the first Plans prior to 
the organization of the IPA as required by Section 16-111.5(j) of the PUA.  Those 
Plans were the subject of Docket No. 07-0527 (AIC) and Docket Nos. 07-
0528/07-0531 (Cons.) (ComEd).  None of the parties in those cases appear to 
have referenced Section 1-20 of the IPA Act, but with only approximately seven 
weeks to process the cases under the recently enacted IPA Act, the omission is 
understandable.  The IPA crafted the next Plan for the utilities, which was the 
subject of Docket No. 08-0519.  The Plan under that docket represented the IPA's 
first attempt to implement the new law.  The Commission Order in Docket No. 
08-0519 encouraged the parties and the IPA to pursue the possibility of acquiring 
multi-year or long-term renewable resources.  The most recent Plan, approved in 
Docket No. 09-0373, clearly includes the procurement of long-term renewable 
energy via 20-year contracts.  But for reasons not entirely clear, the bidding for 
the long-term renewable energy is not scheduled to occur until December, 2010. 
 
 Some parties have argued that because the long-term renewable energy 
procurement under the prior Plan has not been completed yet, the Commission 
should not require the pending Plan to include a similar requirement.  They 
suggest that information and experience obtained from the procurement of long-
term renewable energy under the prior Plan will facilitate any future efforts to do 
so again.  The Commission agrees.  Given that we do not yet know the full cost of 
the 2010 procurements, it would be inadvisable to proceed given that funds in the 
RRB are not only limited, but not guaranteed.  In addition, as noted by the IPA, 
the average prices for REC’s have fallen over the past three years.  With the 
Illinois preference dissolving, it expects the oversaturated REC market to allow 
low compliance costs for the RPS throughout the medium term. Therefore, 
incorporating long-term renewables provisions as suggested by Duke and 
Iberdrola is untenable at this time.  The Commission therefore adopts the 
recommendations made by the IPA to have ComEd and Ameren satisfy their 2011 
RPS with one-year REC contracts. While it may be easier or more convenient to 
do so, the Commission is not at liberty to ignore the requirements of the IPA Act.  
Because they are inconsistent with the law, the recommendations that the pending 
Plan defer the inclusion of renewable energy are therefore rejected.  In addition, 
the Commission notes that the record sheds no light on exactly why the IPA 
waited for eight months to pass before beginning the process for procuring long-
term renewables contracts.  This delay is puzzling and unfortunate since it places 
the Commission in an undesirable position. 
 
 Having determined that the Plan must include more than just RECs, the 
Commission must identify what renewable energy resources the Plan should 
include.  The record reflects few proposals beyond one-year RECs.  WOW 
proposes that the IPA procure a mix of one- and five-year RECs, which fails to 
satisfy the requirement to include renewable energy.  Duke urges the Commission 
to require the procurement of long-term renewable energy.  Specifically, Duke 
recommends that the AIC portfolio include 600,000 MWh/year from renewable 
energy providers, starting in 2012.  For ComEd, Duke recommends that the 
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portfolio include 1,400,000 MWh/year.  Iberdrola believes that an appropriate 
renewable energy procurement for the 2011 Plan should include three 
components: (1) 20% one-year REC contracts; (2) 30% three- to five-year REC 
contracts divided into 10% tranches for three, four, and five years, respectively; 
and (3) a 20-year contract for renewable energy resources commencing in 2012 
representing the remaining 50%.  Iberdrola's proposal is the better defined of 
those that satisfy the requirement for procuring renewable energy.  While Duke 
identifies specific volumes of energy in its proposal, the Commission is reluctant 
to adopt it since it is not clear how those volumes will fit into the RPS and overall 
load forecast.  In the absence of any other viable alternative, the Commission 
adopts Iberdrola's proposal. 
 
 Critics of purchasing renewable energy and the use of long-term contracts  
Iberdrola's proposal argue that it is not the lowest cost option and therefore 
conflicts with the requirements of the IPA Act and PUA.  Such critics, however, 
fail to recognize the underlying requirement for renewable energy in the Plan as 
well as the other competing interests identified in the IPA Act and PUA: 
adequacy, reliability, affordability, efficiency, sustainability, as well as low cost.  
In addition, in balancing the cost factor, the statutes provide that it must be "the 
lowest total cost over time." (emphasis added) (See Section 1-20(a)(1) of the IPA 
Act and Section 16-111.5(d)(4) of the PUA)  The Plan, if drafted in adherence to 
the law, will reflect the balancing of the competing interests identified in the 
statutes.  While cost is certainly a significant factor, it is not the overriding factor.  
So long as in meeting the RPS for the applicable years, the IPA attempts to 
procure renewable electricity and renewable energy resources consistent with the 
Plan via a competitive bidding process and does not exceed the applicable price 
caps, the law is satisfied.  The fact that short-term RECs alone may be the least 
expensive option at the time does not mean that the IPA and the Commission 
should disregard all other requirements and goals of the IPA Act. 
 
 Such goals include diversity of supply, economic development 
(particularly within Illinois), and the promotion of renewable energy.  Diversity of 
supply will serve as a hedge against price volatility.  Economic development 
occurs when generation sources are built and energy costs are low.  In addition, as 
a general matter, in selecting the types of products to procure for the RPS, the IPA 
should develop a portfolio of renewable products that ensures long-term growth 
of renewable energy resources to ensure success of the RPS through its end date 
of 2025.  Setting aside for the moment the requirement to procure actual 
renewable energy, the long-term growth of renewable energy resources in Illinois 
appears uncertain if cost is the sole focus and only one-year RECs are procured.  
Procuring renewables through longer term contracts will foster the growth of 
renewable energy under Illinois law.  Greater competition among all sources of 
power will drive down the price and encourage ample supply at the lowest cost.  
Procuring renewable energy in this way can provide long-term price stability. 
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Several parties have suggested that the Commission order the IPA to 
conduct workshops beginning in January 2011 to develop the contract for the 
long-term procurement for 2011.  Because we have determined that we will not 
conduct a long-term procurement at this time, the Commission declines to set a 
workshop schedule.  We also will rely on the Procurement Administrator and the 
Procurement Monitor to conduct the procurement events in a manner that is 
consistent with Section 16-111.5 of the PUA, and report any problems to the 
Commission.   

 
The Commission also encourages the utilities and the potential suppliers 

of renewable energy resources to meet and attempt to work out terms of the 
contracts that may be acceptable. 

 
Having determined that long-term contracts for renewable energy should 

not be included in this Plan, the Commission is also faced with the concerns over 
the long-term contract development process.  Even if only half of the suppliers' 
allegations are true, the Commission would still find the situation troubling.  As 
noted above, the Commission is perplexed as to why the IPA waited until August 
of 2010 to begin the contract development process for the long-term renewables 
contracts.  The delay and subsequent expedited schedule, followed by a repeat of 
efforts in the midst of this proceeding, benefits no one and stymies the ability of 
the parties to accomplish the goal.  To improve the odds of avoiding such 
problems when implementing the Plan approved in this docket, the IPA should 
begin the contract development process no later than February 1, 2011 and 
generally follow the timeframe set forth in the attachment to Iberdrola's objections 
to the Plan.  While mindful that the contract development process is subject to 
Commission oversight per Section 16-111.5(e)(2), given the mixed results under 
Appendix K, the Commission will not interject itself into the long-term 
renewables contract development process as it did with Appendix K.  But the 
Commission does expect the IPA and Procurement Administrator(s) to institute 
the maximum degree of transparency in the contract development process.  The 
Commission is unaware of any reason for the process that does not involve 
benchmarking or bid comparison to be conducted in camera or developed by 
select participants while excluding other interested parties.  To the extent a 
participant’s comments or other information is commercially sensitive, the 
participant could so indicate and such information could be redacted to exclude 
what is commercially sensitive and any other information could be open to public 
review.  Participants could also enter into confidentiality agreements, which is a 
standard practice before the Commission.  Above all, the Commission expects the 
participants in the contract development process to act in good faith.  The 
Commission also notes that Appendix K should not be considered the starting 
point for long-term renewables contract development for such contracts under this 
Plan.  This is not to say, however, that there can be no similarities between 
contracts under Appendix K and those implementing this Plan.  The Commission 
simply does not want the contract development workshops to be constrained by 
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competing interpretations of Appendix K, which appears to have occurred during 
the implementation of the prior Plan. 
To the extent that Iberdrola and/or other suppliers of renewable energy resources 
remain concerned about the contract development process, they may want to 
consider taking steps to have the PUA modified.  Section 16-111.5(e)(2) 
addresses situations in which the Procurement Administrator can not reach 
agreement with an electric utility as to the contract terms and conditions.  In such 
instances, subsection (e)(2) provides that the Procurement Administrator must 
notify the Commission of any dispute and the Commission shall resolve the 
dispute.  No similar provision exists for suppliers aggrieved by the process.  
Nothing restricts suppliers from seeking similar opportunities for review under the 
PUA. 
 
 With regard to photovoltaics, determining how to address the related 
issues should occur sooner rather than later given the concerns surrounding the 
late development of long-term renewables contracts under Docket No. 09-0373.  
Whether such issues should be addressed in the workshops described in the 
preceding paragraph, however, is not clear.  If a consensus exists among the 
workshop participants to take up photovoltaic issues, perhaps is would be 
appropriate to do so.  But it appears to the Commission that the participants may 
be better off focusing on implementation of the Plan approved in this proceeding 
and discussing photovoltaics in separate workshops. 

 

I. Optional Procurement Events 
 
The Proposed Order declines to implement the IPA’s proposal to include optional 

procurement events. The IPA stands by its previous comments that nothing in the statute limits 

procurement cycles to once a year. While these optional incremental events may not be 

frequently used, eligible retail customers may benefit where more frequent procurements result 

in a lower price for energy.  Should the Commission agree with the Proposed Order’s finding, 

the Commission should not foreclose this option should future procurement plans move towards 

a multiple or continuous procurement cycle. The IPA also suggests that the Proposed Order be 

revised to remove language that comments on the IPA’s resources, as well as language that 

comments on the delay in initiating the long-term procurement.  As noted above, this language is 

inconsistent with the Proposed Order’s conclusion that the reasons for the delay in initiating the 
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long-term procurement are not in the record of this proceeding.  The Commission should reject 

these types of comments and rely on its Procurement Monitor to assess the performance of the 

Procurement Administrators in implementing the Commission’s Orders.  

Based on the foregoing, the IPA, proposes the following changes to the second paragraph 

of the Commission Conclusion to Section I of the Proposed Order: 

 Additionally, the Commission questions the IPA's wisdom of taking on additional 
responsibility at this time.  Organizing and implementing procurement events require 
many resources and a great deal of attention.  As is clear from the record, the Plan 
approved in Docket No. 09-0373 has not yet been fully implemented.  Given this fact and 
the many concerns about the process for securing renewable energy under the prior Plan, 
the Commission is hesitant to authorize the IPA to take on additional work.  The 
Commission agrees with the IPA that nothing in neither the IPA Act nor the PUA limit or 
restrict the type of optional procurement events described in the Plan but the Commission 
is not prepared to adopt optional procurement events agree to a Plan that would divert the 
IPA's attention from the main task at hand at this time.  The IPA is welcome to propose 
such optional procurement events in future Plans. that clearly set forth the potential 
benefits to be derived there from and demonstrate that the IPA has sufficient resources to 
undertake such efforts.  Accordingly, the Commission directs that the Plan be modified to 
remove those portions addressing the optional procurement events. 
 

J. Multiple Procurement Cycles 
 
The Proposed Order finds that multiple procurement cycles are not sustainable at this 

time.  The IPA will not take exception to this finding, but suggests that the Proposed Order be 

revised to remove language that comments on the delay in initiating the long-term procurement.  

As noted above, this language is inconsistent with the Proposed Order’s conclusion that the 

reasons for the delay in initiating the long-term procurement are not in the record of this 

proceeding.  The Commission should reject these types of comments and rely on its Procurement 

Monitor to assess the performance of the Procurement Administrators in implementing the 

Commission’s Orders.  While the IPA does not press for approval for multiple procurement 

cycles at this time, this option should not be foreclosed in future plans. 
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Based on the foregoing, the IPA, proposes the following changes to Section J of the 

Proposed Order: 

Providing customers with more accurate information regarding the actual cost of 
electricity is certainly a reasonable goal, but the Commission is concerned that using 
multiple procurement events to achieve this and other goals described by RESA is not 
appropriate at this time.  As it stands, the record lacks any a complete analysis of the 
disadvantages versus advantages of multiple procurement events.  Staff raises legitimate 
concerns about whether holding more frequent events could reduce the amount of 
supplier participation and the degree of competition per procurement event.  
Administrative costs and burdens may increase as well.  Therefore, until a proper analysis 
of advantages and disadvantages is complete, the Commission is reluctant to support 
multiple procurement events. 

 
 The Commission is also troubled by this proposal for an additional reason.  As discussed 

elsewhere in this Order, the IPA is still attempting to complete the procurement set forth 
in Docket No. 09-0373.  The Commission is not inclined to direct the IPA to conduct 
additional procurement events beyond what is necessary when it would appear be having 
difficulty (for whatever reason) implementing the last Plan.  Moreover, it would be 
premature to require workshops in January 2011 to discuss multiple procurement events 
in light of the difficulties with the last Plan.  Staff, including the ORMD, and others are 
free, however, to meet without being directed to do so by the Commission to discuss 
proposals for multiple procurement events in future Plans. 

 
  

   
VIII. FINDINGS AND ORDERING PARAGRAPHS 
 
 Finding (7) of the Proposed Order states: 
 

to facilitate the review process and to continue movement toward uniformity 
between AIC and ComEd Plans, in future Plans, the IPA is encouraged to include 
only once [sic] discussions that are identical for AIC and ComEd; to the extent 
Plans differ for AIC and ComEd, the IPA should highlight those differences or 
distinctions. 
 

 The IPA appreciates suggestions on the format of its Procurement Plan and will take 

them under advisement, as it does with all suggestions.  However, the IPA finds it unnecessary 

and overly prescriptive to include this suggestion in its Findings.  As such, the IPA proposes 

deleting Finding (7). 
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 For the foregoing reasons, the Illinois Power Agency respectfully requests that the 

Illinois Commerce Commission approve the IPA’s recommendations. 

 
Dated:  December 1, 2010    Respectfully submitted, 

       Illinois Power Agency 

 

       By:  

       One of its Attorneys 

Henry T. Kelly 
Kelley Drye & Warren LLP 
333 West Wacker Drive 
Suite 2600 
Chicago, Illinois 60606 
312-857-2617 
HKelly@KelleyDrye.com 
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Commerce Commission’s eDocket, the ILLINOIS POWER AGENCY’S EXCEPTIONS TO 
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Henry T. Kelly, attorney for the 
Illinois Power Agency 

 
CERTIFICATE OF SERVICE 

 
I, Henry T. Kelly, an attorney, on oath state that I served a copy of the ILLINOIS 

POWER AGENCY’S EXCEPTIONS TO THE ADMINISTRATIVE LAW JUDGE’S 
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