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COMMONWEALTH EDISON COMPANY’S REPLY IN SUPPORT OF ITS MOTION 
DIRECTED TO THE DIRECT TESTIMONY OF ROGER D. COLTON 

Commonwealth Edison Company (“ComEd”), by its attorneys, submits this Reply in 

Support of its Motion Directed to the Direct Testimony of Roger D. Colton (“Reply”), filed on 

behalf of People of Illinois (“AG”).  For the reasons provided below, ComEd’s requests that the 

administrative law judges (“ALJs”) permit ComEd to modify and re-file the testimony of Drs. 

Geoffrey Hewings and Juan Andrade as rebuttal testimony to the direct testimony of Roger 

Colton should be granted.1  Alternatively, the ALJs should strike Mr. Colton’s testimony. 

Notably, neither the Citizens Utility Board nor AARP, each of whom supported the Motion to 

Strike the Hewings and Andrade testimonies, oppose ComEd’s motion directed to Mr. Colton’s 

testimony. 

INTRODUCTION 

 Mr. Colton’s testimony is 50 pages long and includes 17 schedules.  Nowhere in these 

pages however, does he provide specific evidence demonstrating that ComEd’s proposed return 

on equity (“ROE”), Alternative Regulation (“Alt Reg”) plan or its straight fixed variable 

(“SFV”) proposal disparately impact different classes of customers based on economic class or 

customer usage.  Without evidence of disparate impact of ComEd’s customers caused by 

                                                      
1 This testimony was in fact filed by ComEd, as part of its rebuttal case, on November 22, 2010, and was marked as 
ComEd Exhibits 43.0 and 44.0, respectively.  
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ComEd’s rate proposals, the testimony of Mr. Colton serves no purpose save to generally 

disparage the economic impact of the rate case.  Under the ALJs’ prior decision, that is 

irrelevant.  If, however, testimony that the rising cost of electricity affects the economy generally 

is found relevant here, an appropriately modified version of the stricken testimony of Drs. 

Hewing and Andrade should be admitted to rebut Mr. Colton’s assertions and to demonstrate the 

economic benefit of associated with those rates.  

ARGUMENT 

I. Mr. Colton’s Testimony Provides No Evidence of Disparate Impact Resulting from 
ComEd’s Rate Proposals and Is Thus Irrelevant. 

 
The AG’s Response to ComEd’s Motion, filed on November 29, 2010, contends that the 

testimony of Mr. Colton is relevant because “Colton speaks directly to the impact of rate hikes 

on ratepayers,” and the Commission “must consider” such testimony in reaching its decision.   

Resp. at 4, 6.  Even if “impact on ratepayers” were a relevant consideration - - and the AG cites 

only Colton’s own testimony and an irrelevant case in support - - Colton’s testimony does not at 

all “speak directly” about the impact on customers of any of the three specific proposals he 

purports to analyze - - ComEd’s return on equity, the SFV rate design and Alt Reg plan (which is 

not at issue in this docket).  More importantly, he fails to address how any customers will be 

better off if his recommendations are adopted   For example, to show the impact on ratepayers of 

his ROE recommendation, he would have to compare the specific effect on customers of 

ComEd’s ROE proposal, with his recommendation that the ROE be set “at the lower end” of the 

range of reasonableness.  Likewise, he would need to show how low income customers might be 

adversely affected by the SFV proposal.  He fails to do either.  He makes no proposal about how 

ComEd might better align its cost recovery with its cost structure (the goal of the SFV proposal) 
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or how ComEd’s SFV proposal might be modified to mitigate whatever adverse affect it might 

have on any grouping of ComEd customers. 2   

Moreover, the one case the AG cites in support of its proposition that customer impacts 

must be considered - - Citizens Utility Board v. Illinois Commerce Commission, 276 Ill. App. 3d 

730 (1st Dist 1995) - - is inapposite here because, as the AG itself concedes, that case applies 

only where the rate proposal in question will have a “disproportionate impact on a select 

customer class.”  Resp. at 6.  As stated in that case:  

“When the Commission increases rates uniformly for all consumers, no group of 
consumers is likely to experience detriment significantly greater than that suffered 
by other consumers. Evidence concerning the impact on consumers in such cases 
may not assist the Commission substantially, as that impact does not negate the 
Commission's responsibility for setting rates that take into consideration the 
investors' need for a reasonable return on investment.” 
 
276 Ill. App. 3d 730, 737 (1st Dist. 1995). 

Here, Colton’s testimony provides no evidence that any customer class is likely to 

experience costs significantly greater than those incurred by other consumers as a result of 

ComEd’s rate proposals, and certainly not because of the three proposals he addresses.  The 

omission of this type of analysis completely undermines the AG’s claim that Mr. Colton’s 

testimony is relevant to this proceeding.   

II. Mr. Colton’s Testimony is Not Relevant Under a “Risk Transfer” Theory. 
   
 The AG also asserts that the Colton testimony “responds specifically to the proposals by 

several ComEd cost of capital and rate design witnesses to shift risk from the Company’s 

shareholders to ratepayers.”  Resp. at 2.   Colton’s testimony itself asserted that ComEd’s ROE, 

Alt Reg and SFV proposals were all premised upon some kind of risk transfer:  “Each of the 

                                                      
2 It is important to note that economic class is not a basis for consumer grouping that is used for the purposes of rate 
design.  Traditionally, rate design consumer groupings relate to customer usages (such as residential, railroad) .  
However, as Mr. Colton’s testimony fails to provide evidence of a disparate impact caused by ComEd’s proposals 
on any grouping the consequences of this issue need not be discussed here.  
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Company proposals regarding these issues is based on the argument that, in the absence of 

approval of the requested rate relief, the Company faces unreasonable risks.  Accordingly, each 

of these company proposals seeks to transfer some element of risk from Company investors to 

Company ratepayers.”  Colton Dir., AG Ex. 5.0, 4:84-87.  Mr. Colton then claims that this 

transfer of risk is “inappropriate” (id., 9:188-90) - - a standard not contained in the Public 

Utilities Act - - and that the Commission should disapprove proposals “that would involve a 

significant transfer of financial risk” from investors to ratepayers.  Id., 37:843-45.   

 The fundamental problem with this argument (aside from its legal insufficiency) is that it 

completely distorts ComEd’s testimony and proposals.  As discussed below, ComEd never 

sought to justify its return on equity, or its Alt Reg or SFV proposals on the grounds that it would 

be “appropriate” to “transfer risk” from investors to customers.  Moreover, the risks supposedly 

“transferred” to customers were risks that are unique to and always borne by customers, i.e., that 

(1) bills will increase; (2) customers will be unable to pay their bills and (3) customers will be 

required to balance an inability to pay the electric bill with the inability to pay other household 

necessities.  Id., 30:681-86; 33:760-64.  That being the case, Colton’s testimony is exposed for 

what it is - - a simple argument that some customers cannot afford a rate increase.   

 The proposals that Colton purports to oppose on grounds of “risk transfer” were and are 

justified on their own merits, and not because of a desire to “transfer risk” from investors to 

customers.   

 The ROE proposals, including the 40 basis point adder, presented by Dr. 
Hadaway and Dr. Tierney, are simply designed (as in every rate case) to 
compensate investors for the risks they face by their investment in ComEd.  They 
are not designed in any way to allow ComEd to shed any part of that risk, or 
“transfer” its utility risks to customers. 

 
 The SFV rate design was advanced to properly align ComEd’s delivery rates with 

the fixed and variable costs of customers’ use of the delivery system.  Hemphill 
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Dir., ComEd Ex. 14.0, 8:179-9:184.  No part of the justification of the SFV 
proposal relates to a “transfer of risk” from shareholders to customers.  Indeed, Mr. 
Colton’s opposition to the SFV proposal not only mischaracterizes the basis for the 
proposal, but is inconsistent with the AG’s argument (in the Motion to Strike 
Hewings’ testimony) that “[t]he price that utility consumers pay for utility service 
should ‘accurately reflect the long-term cost of such services’, . . .”   Motion to 
Strike at 2-3.   

 
 The Alt Reg proposal (pending in ICC Dkt. 10-0527) was made in order to test an 

alternative means of regulation that puts greater emphasis on performance 
through incentive mechanisms, and was designed to ensure that customers enjoy 
rate benefits in addition to the reliability, environmental and other long-term 
benefits associated with the Smart Grid, underground cable reinvestment, low 
income assistance and electric vehicle components of the program.  ICC Dkt. 10-
0527, Hemphill Dir., ComEd Ex. 1.0, 7:133-35.   No risk is being “shifted” to 
customers; indeed “ComEd retains implementation and operational risk and the 
incentive features actually make ComEd’s responsibility for its own actions more 
consequential”  (Id., at 9:186-88) i.e., the risks of exceeding O&M and capital 
budgets.   Id., at 7:138-8:154.3     

 
 Without the artificial justification of responding to “risk transfer” testimony that does not 

exist, Colton’s testimony is not relevant to any issue in this case, and must be stricken. 

III. The Re-Filing of the Testimony of Dr. Hewings and Dr. Andrade to Rebut the 
Testimony of Mr. Colton Is Appropriate.    

 
If Mr. Colton’s testimony is not stricken, ComEd should be allowed to modify and re-file 

the testimony of Drs. Hewings and Andrade as rebuttal testimony.  The AG’s claims to the 

contrary notwithstanding, the Commission Rules do not prevent the re-filing of modified 

versions of the testimony of Drs. Hewings and Andrade as rebuttal testimony.  First, ComEd in 

its motion does not seek a review of the ALJs’ September 17th Order.  ComEd has accepted the 

ALJs’ ruling regarding the relevance of economic benefits to this proceeding.  What ComEd is 

seeking, is that the ruling on this issue be applied in the same way to all parties and that if the 

Commission’s position on the relevance of economic benefits changes, that ComEd be provided 

                                                      
3 The response also insists that Mr. Colton has responded to the testimony of ComEd witnesses Guerra and Trpik, 
but this is true only in the most technical sense.  He mentions each of those witnesses briefly and quotes snippets of 
their testimony, but does not address any specific points either raised.  Colton Dir., AG Ex. 5.0, 6:123-7:139. 
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the opportunity to be heard using the information in the testimony that it has already prepared on 

the issue.    

 “Rebuttal evidence is admissible if it tends to explain, repel, contradict or disprove the 

evidence of a witness.”  Chapman v. Hubbard Woods Motors, Inc., 351 Ill. App. 3d 99, 106 (1st 

Dist. 2004) (citations omitted).  So long as the information presented can be used to rebut the 

specific testimony of  a witness, the AG has pointed to no rule that prohibits the inclusion in 

rebuttal testimony of information that was initially presented prior to the testimony being 

rebutted.  Indeed, it is well settled in Illinois courts that the admission of rebuttal testimony 

which might have been introduced as part of proof in chief is within the discretion of the trial 

court.  Pepe v. Caputo, 408 Ill. 321, 328 (1951).  As described in ComEd’s motion, the modified 

testimony of Hewings and Andrade will be proper rebuttal testimony because they help to place 

into their full context the superficial assertions made by Mr. Colton. 

Specifically, to address the issue that ComEd’s investments reflected in its proposed rates 

are beneficial to customers rather than harmful, Dr. Hewings testimony would establish that the 

utility infrastructure investment is similar to government infrastructure investment that is widely 

accepted as a means to create jobs and to address an economic downturn.  Motion at 7-8.  The 

testimony of Dr. Andrade would discuss ComEd efforts in the communities it serves to promote 

jobs and economic development for many of the customers who are the focus of Mr. Colton’s 

testimony.  Motion at 8.   

In sum, if Mr. Colton’s testimony concerning what he claims to be the negative economic 

implications of ComEd’s rate proposals is allowed, then fairness demands that ComEd be 

allowed to present the above information as evidence of the rate proposals’ positive economic 

impact to refute Mr. Colton’s arguments.  
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IV. Conclusion. 

 When it moved to strike Dr. Hewings’ testimony, the AG asserted that the testimony was 

inappropriate because it “[did] not address specific costs of the Company, the appropriate rates 

of return, cost of service or rate design of the proposed rates, or even attempt to tie his testimony 

to the justness or reasonableness of the proposed rates.  Dr, Hewings does not address expenses 

within the context of the suggested test year, 2009 … .  The only conceivable purpose of such 

testimony is to divert attention from the Commission’s required evaluation of the Company’s 

costs and instead suggest that increased rates will benefit the regional economy.”   Motion to 

Strike at 2, emphasis added.  Each of the above statements is at least equally applicable to the 

Colton testimony.  He provides no analysis of ComEd’s costs, rate design or rate of return, or the 

“just and reasonable” nature of the proposed rates.  Indeed it appears that “the only conceivable 

purpose” of the Colton testimony is to divert attention from the “Commission’s required 

evaluation of [ComEd’s] costs” to concerns about the inability of lower-income customers to 

afford necessities.  In their order striking Dr. Hewings’ testimony, the ALJs concluded that Dr. 

Hewings’ testimony was “not related to whether [ComEd] should receive a rate increase or rate-

related issues.”  The “ultimate issue in a rate proceeding,” according to that Order, is “whether 

expenditures should be made at all.”   

 The AG cannot have it both ways:  it cannot move to strike Dr. Hewings’ testimony on 

grounds that the quantified positive impacts of ComEd spending on jobs and the local economy, 

spending which is directly affected by the amount of rate relief granted, are out of bounds in a 

rate case, but that the non-specific and unquantified impacts of higher rates on some customers 

should be allowed.  That is especially so under the broad “public interest” standard that Mr. 
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Colton adopts without citation to any authority.  The ALJs should either allow Dr. Hewings’ 

(and Dr. Andrade’s)4 testimony as rebuttal to Mr. Colton, or strike Mr. Colton’s testimony.  

WHEREFORE, Commonwealth Edison Company respectfully requests that the ALJs 

permit the re-filing of the testimony of its witnesses, Dr. Hewing and Dr. Andrade, appropriately 

modified to respond to the testimony of Mr. Colton.  Alternatively, Commonwealth Edison 

Company requests that the ALJs strike Mr. Colton’s testimony. 

  

Dated: December 1, 2010   Respectfully submitted, 

      COMMONWEALTH EDISON COMPANY 
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4 Notably, the AG makes no effort to defend that part of Colton’s testimony that seeks to compel ComEd to beseech 
Exelon to fund the Alt Reg low-income program.  If that testimony is nonetheless allowed, Dr. Andrade’s testimony 
describing the efforts that Exelon (and ComEd) have already made and continue to make to assist low income 
customers and community groups should be allowed as rebuttal. 


