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15. Commission Conclusion 

 
 The Commission appreciates Iberdrola's efforts to resolve through compromise 
perhaps the most contentious issue in this proceeding.  As is obvious from the 
responses to Iberdrola's offer, however, no consensus exists.  The Commission 
therefore understands Iberdrola's position to be that which it previously advocated. 
 
 To resolve this issue, the Commission will start with a review of the relevant 
portions of the IPA Act and PUA.  Without discussing in detail, it is clear that the 
legislative declarations and findings in Section 1-5 of the IPA Act support the 
development and procurement of renewable energy resources.  Section 1-10 of the IPA 
Act defines various terms used therein.  Section 1-10 defines "renewable energy 
resources" as: 
 

"Renewable energy resources" includes energy and its associated 
renewable energy credit or renewable energy credits from wind, solar 
thermal energy, photovoltaic cells and panels, biodiesel, crops and 
untreated and unadulterated organic waste biomass, tree waste, 
hydropower that does not involve new construction or significant 
expansion of hydropower dams, and other alternative sources of 
environmentally preferable energy.  For purposes of this Act, landfill gas 
produced in the State is considered a renewable energy resource. 
"Renewable energy resources" does not include the incineration or 
burning of tires, garbage, general household, institutional, and commercial 
waste, industrial lunchroom or office waste, landscape waste other than 
tree waste, railroad crossties, utility poles, or construction or demolition 
debris, other than untreated and unadulterated waste wood. 

 
Section 1-10 defines RECs as: 
 

"Renewable energy credit" means a tradable credit that represents the 
environmental attributes of a certain amount of energy produced from a 
renewable energy resource. 

 
 Section 1-20 of the IPA Act sets forth the general powers of the IPA.  Subsection 
(a)(1) provides: 
 

(a) The Agency is authorized to do each of the following: 
(1) Develop electricity procurement plans to ensure adequate, 
reliable, affordable, efficient, and environmentally sustainable 
electric service at the lowest total cost over time, taking into 
account any benefits of price stability, for electric utilities that on 
December 31, 2005 provided electric service to at least 100,000 
customers in Illinois.  The procurement plans shall be updated on 
an annual basis and shall include electricity generated from 
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renewable resources sufficient to achieve the standards specified in 
this Act.  

 
 Section 1-56 of the IPA Act establishes the Illinois Power Agency Renewable 
Energy Resources Fund, known throughout this Order as the RERB.  Subsection (c) 
provides: 
 

(c) The Agency shall procure renewable energy resources at least 
once each year in conjunction with a procurement event for electric utilities 
required to comply with Section 1‑75 of the Act and shall, whenever 
possible, enter into long-term contracts. 

 
 Section 1-75 of the IPA Act sets forth the IPA's obligations pertaining to planning 
and procurement.  Subsection (c)(1) establishes the RPS, under which cost-effective 
renewable energy resources are to be procured in specified percentages.  The first part 
of subsection (c)(1) states: 
 

(c) Renewable portfolio standard. 
(1) The procurement plans shall include cost-effective 
renewable energy resources. A minimum percentage of each 
utility's total supply to serve the load of eligible retail customers, as 
defined in Section 16‑111.5(a) of the Public Utilities Act, procured 
for each of the following years shall be generated from cost-
effective renewable energy resources: . . . . 

 
 Section 16-111.5 of the PUA contains provisions relating to procurement.  
Subsection (d)(4) of Section 16-111.5 provides: 
 

(4) The Commission shall approve the procurement plan, including 
expressly the forecast used in the procurement plan, if the Commission 
determines that it will ensure adequate, reliable, affordable, efficient, and 
environmentally sustainable electric service at the lowest total cost over 
time, taking into account any benefits of price stability. 

 
 While discussing what type of renewable energy resources should be included in 
the Plan, the parties expressed a variety of views on what obligations the IPA and 
Commission are under.  Some argued that there is no requirement that any particular 
type of renewable resource be procured.  Others emphasized that whichever type of 
renewable resource is procured, it must be the lowest cost option.  The Commission 
has considered the arguments and reviewed the relevant statutory provisions.  When a 
statute is clear on its face, the Commission must abide by it.  Section 1-10 defines 
"renewable energy resources" as either energy and its associated renewable energy 
credit or renewable energy credits from renewable energy, such as wind or solar 
thermal energy.  The last sentence of Section 1-20(a)(1) of the IPA Act states, "The 
procurement plans shall be updated on an annual basis and shall include electricity 
generated from renewable resources sufficient to achieve the standards specified in this 
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Act." (emphasis added)  "Electricity" is not separately defined in the IPA Act and is 
clearly not within the definition of a REC.  The Commission therefore understands the 
term to have its common meaning.  Accordingly, the Commission interprets Section 1-
20 of the IPA Act as requiring the procurement of actual renewable energy or RECs., 
not just RECs. 
 
 Section 1-75(c) of the IPA Act corroborates this interpretation of Section 1-20.  
Subsection (c)(1) of Section 1-75 provides: "A minimum percentage of each utility's total 
supply . . . procured for each of the following years shall be generated from cost-
effective renewable energy resources . . . ." (emphasis added)  As defined in Section 1-
10, “renewable energy resources includes both energy and RECs.  RECs do not directly 
provide supply to serve a load, nor do RECs directly generate supply.  The Commission 
understands this statutory provision to mean that a portion of a utility's supply shall 
consist of actual renewable energy, rather than just RECs, in the context of satisfying 
the RPS.  Moreover, the Commission observes that under Section 1-56 of the IPA Act, 
when procuring renewable energy resources, the IPA shall enter into long-term 
contracts whenever possible. 
 
 Consistent with our previous orders, Tthe Commission therefore appears bound 
to require that the Plan provide for the procurement of either renewable energy orand 
not simply RECs.  The renewable energy or RECs should also be acquired through 
long-term contracts when possible, in compliance with Section 1-56 of the IPA Act.  The 
Commission recognizes that not all of the Plans in the past three years have called for 
the procurement of renewable energy.  AIC and ComEd drafted the first Plans prior to 
the organization of the IPA as required by Section 16-111.5(j) of the PUA.  Those Plans 
were the subject of Docket No. 07-0527 (AIC) and Docket Nos. 07-0528/07-0531 
(Cons.) (ComEd).  None of the parties in those cases appear to have referenced 
Section 1-20 of the IPA Act, but with only approximately seven weeks to process the 
cases under the recently enacted IPA Act, the omission is understandable.  The IPA 
crafted the next Plan for the utilities, which was the subject of Docket No. 08-0519.  The 
Plan under that docket represented the IPA's first attempt to implement the new law.  
The Commission Order in Docket No. 08-0519 encouraged the parties and the IPA to 
pursue the possibility of acquiring multi-year or long-term renewable resources.  The 
most recent Plan, approved in Docket No. 09-0373, clearly includes the procurement of 
long-term renewable energy via 20-year contracts.  But for reasons not entirely clear, 
the bidding for the long-term renewable energy is not scheduled to occur until 
December, 2010. 
 
 Some parties have argued that because the long-term renewable energy 
procurement under the prior Plan has not been completed yet, the Commission should 
not require the pending Plan to include a similar requirement.  They suggest that 
information and experience obtained from the procurement of long-term renewable 
energy under the prior Plan will facilitate any future efforts to do so again.  While it may 
be easier or more convenient to do so, the Commission is not at liberty to ignore the 
requirements of the IPA Act.  Because they are inconsistent with the law, the 
recommendations that the pending Plan defer the inclusion of renewable energy are 
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therefore rejected.  In addition, the Commission notes that the record sheds no light on 
exactly why the IPA waited for eight months to pass before beginning the process for 
procuring long-term renewables contracts.  This delay is puzzling and unfortunate since 
it places the Commission in an undesirable position. 
 
 Having determined that the Plan mustcan include either more than justenergy or 
RECs, the Commission must identify what renewable energy resources the Plan should 
include.  The record reflects few proposals beyond one-year RECs.  WOW proposes 
that the IPA procure a mix of one- and five-year RECs, which fails to satisfy the 
requirement to include renewable energy.  Duke urges the Commission to require the 
procurement of long-term renewable energy.  Specifically, Duke recommends that the 
AIC portfolio include 600,000 MWh/year from renewable energy providers, starting in 
2012.  For ComEd, Duke recommends that the portfolio include 1,400,000 MWh/year.  
Iberdrola believes that an appropriate renewable energy procurement for the 2011 Plan 
should include three components: (1) 20% one-year REC contracts; (2) 30% three- to 
five-year REC contracts divided into 10% tranches for three, four, and five years, 
respectively; and (3) a 20-year contract for renewable energy resources commencing in 
2012 representing the remaining 50%.  Iberdrola's proposal is the better defined of 
those that satisfy the requirement for procuring renewable energy.  While Duke 
identifies specific volumes of energy in its proposal, the Commission is reluctant to 
adopt it since it is not clear how those volumes will fit into the RPS and overall load 
forecast.  In the absence of any other viable alternative, the Commission adopts 
Iberdrola's proposal. 
 
 The proposals by WOW, Duke and Iberdrola are not supported by record 
evidence.  Thus, the Commission cannot approve them at this time.  However, the 
Commission finds substantial support the procurement of 1-year RECs.  There is a 
significant premium associated with the procurement of longer term renewables, 
potentially reaching as high as $40-$50 per MWH.  Further, the amount of renewable 
energy that utilities will need in the future is highly uncertainty due to customer 
switching, the statutory rate impact cap and the upcoming procurement of long-term 
renewables.  Finally, once the long-term renewable procurement is completed a 
substantial portion of the available target amounts will be devoted to longer term 
renewable energy.  Therefore, the Commission finds that the Plan should include the 
procurement of 1-year RECs. 
 Critics of Iberdrola's proposal argue that it is not the lowest cost option and 
therefore conflicts with the requirements of the IPA Act and PUA.  Such critics, however, 
fail to recognize the underlying requirement for renewable energy in the Plan as well as 
the other competing interests identified in the IPA Act and PUA: adequacy, reliability, 
affordability, efficiency, sustainability, as well as low cost.  In addition, in balancing the 
cost factor, the statutes provide that it must be "the lowest total cost over time." 
(emphasis added) (See Section 1-20(a)(1) of the IPA Act and Section 16-111.5(d)(4) of 
the PUA)  The Plan, if drafted in adherence to the law, will reflect the balancing of the 
competing interests identified in the statutes.  While cost is certainly a significant factor, 
it is not the overriding factor.  So long as in meeting the RPS for the applicable years, 
the IPA attempts to procure renewable electricity and renewable energy resources 
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consistent with the Plan via a competitive bidding process and does not exceed the 
applicable price caps, the law is satisfied.  The fact that short-term RECs alone may be 
the least expensive option at the time does not mean that the IPA and the Commission 
should disregard all other requirements and goals of the IPA Act. 
 
 Such goals include diversity of supply, economic development (particularly within 
Illinois), and the promotion of renewable energy.  Diversity of supply will serve as a 
hedge against price volatility.  Economic development occurs when generation sources 
are built and energy costs are low.  In addition, as a general matter, in selecting the 
types of products to procure for the RPS, the IPA should develop a portfolio of 
renewable products that ensures long-term growth of renewable energy resources to 
ensure success of the RPS through its end date of 2025.  Setting aside for the moment 
the requirement to procure actual renewable energy, the long-term growth of renewable 
energy resources in Illinois appears uncertain if cost is the sole focus and only one-year 
RECs are procured.  Procuring renewables through longer term contracts will foster the 
growth of renewable energy under Illinois law.  Greater competition among all sources 
of power will drive down the price and encourage ample supply at the lowest cost.  
Procuring renewable energy in this way can provide long-term price stability. 
 
 Having determined that long-term contracts for renewable energy should be 
included in this Plan, the Commission is also faced with the concerns over the long-term 
contract development process.  Even if only half of the suppliers' allegations are true, 
the Commission would still find the situation troubling.  As noted above, the Commission 
is perplexed as to why the IPA waited until August of 2010 to begin the contract 
development process for the long-term renewables contracts.  The delay and 
subsequent expedited schedule, followed by a repeat of efforts in the midst of this 
proceeding, benefits no one and stymies the ability of the parties to accomplish the 
goal.  To improve the odds of avoiding such problems when implementing the Plan 
approved in this docket, the IPA should begin the contract development process no later 
than February 1, 2011 and generally follow the timeframe set forth in the attachment to 
Iberdrola's objections to the Plan.  While mindful that the contract development process 
is subject to Commission oversight per Section 16-111.5(e)(2), given the mixed results 
under Appendix K, the Commission will not interject itself into the long-term renewables 
contract development process as it did with Appendix K.  But the Commission does 
expect the IPA and Procurement Administrator(s) to institute the maximum degree of 
transparency in the contract development process.  The Commission is unaware of any 
reason for the process that does not involve benchmarking or bid comparison to be 
conducted in camera or developed by select participants while excluding other 
interested parties.  To the extent a participant’s comments or other information is 
commercially sensitive, the participant could so indicate and such information could be 
redacted to exclude what is commercially sensitive and any other information could be 
open to public review.  Participants could also enter into confidentiality agreements, 
which is a standard practice before the Commission.  Above all, the Commission 
expects the participants in the contract development process to act in good faith.  The 
Commission also notes that Appendix K should not be considered the starting point for 
long-term renewables contract development for such contracts under this Plan.  This is 
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not to say, however, that there can be no similarities between contracts under Appendix 
K and those implementing this Plan.  The Commission simply does not want the 
contract development workshops to be constrained by competing interpretations of 
Appendix K, which appears to have occurred during the implementation of the prior 
Plan. 
 
 To the extent that Iberdrola and/or other suppliers of renewable energy resources 
remain concerned about the contract development process, they may want to consider 
taking steps to have the PUA modified.  Section 16-111.5(e)(2) addresses situations in 
which the Procurement Administrator can not reach agreement with an electric utility as 
to the contract terms and conditions.  In such instances, subsection (e)(2) provides that 
the Procurement Administrator must notify the Commission of any dispute and the 
Commission shall resolve the dispute.  No similar provision exists for suppliers 
aggrieved by the process.  Nothing restricts suppliers from seeking similar opportunities 
for review under the PUA. 
 
 With regard to photovoltaics, determining how to address the related issues 
should occur sooner rather than later given the concerns surrounding the late 
development of long-term renewables contracts under Docket No. 09-0373.  Whether 
such issues should be addressed in the workshops described in the preceding 
paragraph, however, is not clear.  If a consensus exists among the workshop 
participants to take up photovoltaic issues, perhaps is would be appropriate to do so.  
But it appears to the Commission that the participants may be better off focusing on 
implementation of the Plan approved in this proceeding and discussing photovoltaics in 
separate workshops. 
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D. Supplier Collateral Thresholds 
 

1. ComEd Position 
 
 ComEd notes that the Plan reflects the following recommendation regarding the 
appropriate amount of unsecured credit (i.e., the collateral threshold) that should be 
provided to energy suppliers:   
 

Collateral Thresholds should remain at the levels used in the utilities’ 
existing energy contracts unless there is consensus among the utilities, 
Procurement Administrators, Procurement Monitor and Staff that a 
compelling reason warrants new Collateral Thresholds.  Under no 
circumstances should implementing new Collateral Thresholds require 
retroactive changes that lower the Collateral Thresholds in existing 
contracts entered into during past or current procurement processes.  
(Plan at 16) 

 
ComEd believes this recommendation is inconsistent with the PUA, unnecessary, and 
should be rejected. 
 
 ComEd points out that Section 16-111.5(e)(2) sets out the process for the 
development of the standard contract form.  This Section provides that the Procurement 
Administrator is to consult with the utilities, the Commission, and other interested parties 
in the development of a standard contract.  If the Procurement Administrator is unable 
to reach agreement with the utility as to the contract terms, the Procurement 
Administrator is to bring the dispute to the Commission who shall then resolve it.  In 
ComEd's view, the IPA’s proposal effectively seeks to deny the utility its statutory right 
to object to any contract term and to have the matter brought before the Commission for 
resolution.  ComEd insists that the IPA has no authority to rewrite the PUA or 
circumvent protections expressly called for by statute.  ComEd believes this provision 
must be deleted from the Plan for this reason alone. 
 
 ComEd also believes this provision should be deleted because the IPA has 
presented no support, evidence, or reasoning for keeping the unsecured credit levels at 
the high levels that the IPA proposes.  ComEd asserts that if the IPA wants the 
Commission to resolve the issue now, it should be required to present some support for 
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its position.  ComEd argues that since the IPA did not and, in ComEd's opinion, can not 
support its position, this provision should be stricken. 
 
 ComEd relates that in the 2010 procurement event, the Procurement 
Administrator provided suppliers with a maximum unsecured credit amount of $80 
million, which was available to suppliers with the best credit rating.  ComEd’s 
understanding is that this unsecured amount is higher than the amount typically seen in 
comparable circumstances.  ComEd notes further that this amount is higher than the 
unsecured amounts granted by PJM, which provides a maximum amount of $50 million.  
ComEd adds that it is also higher than what is provided in the New Jersey process, 
where a maximum unsecured amount of $60 million is allowed.  According to ComEd, 
allowing the Plan to implement overly generous unsecured credit levels would mean 
that customers will bear additional risks and additional costs if a supplier default occurs.  
In the absence of any support for such a proposal, ComEd contends that there is no 
reason to subject customers to this risk. 
 
 In its reply to the various responses to the comments, ComEd adds that the 
collateral threshold proposal should be rejected because (1) it sets a dangerous 
precedent whereby once a contract term is set, there is a significant (though undefined) 
hurdle to overcome before it can be changed and (2) neither Staff nor the IPA provides 
a good rationale for why this specific term should be treated differently than all other 
contract terms, and why their proposed language should supersede the provisions of 
the PUA.  Such a proposal, ComEd claims, limits the flexibility in the contract 
development process that is needed to adapt to changing market and economic 
conditions. 
 
 With regard to Staff's argument that ComEd's position is contrary to its position in 
Docket No. 09-0373 concerning the procurement of long-term renewable energy 
resources, ComEd contends that the circumstances are different now.  Specifically, 
Staff argues that ComEd did not object to the IPA’s Appendix K, which set forth specific 
collateral requirements for long-term renewable energy resources and RECs, including 
the types of security the utilities would accept to satisfy those collateral requirements.  
ComEd acknowledges that certain specific credit terms for long-term renewable 
resources were included in Appendix K and supported by ComEd in Docket No. 
09-0373.  ComEd, however, attempts to distinguish last year's procurement docket from 
this one by asserting that in this proceeding the IPA proposes general restrictions on 
changes to collateral requirements whereas in the prior docket the IPA proposed and 
supported specific collateral requirements.  Additionally, ComEd states that the PUA 
specifically requires agreement by the utility “as to the contract terms and conditions,” 
and requires Commission resolution of any dispute.  ComEd agreed to the specific 
credit terms proposed in Appendix K in Docket No. 09-0373, consistent with statutory 
requirements, whereas no specific credit terms are proposed and supported here. 
 
 ComEd does not contend that the Commission may never address a contract 
term or credit requirement in the context of approving a procurement Plan, but insists 
that such an action must be the exception and not the rule given the clear process 
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dictated by statute.  In this situation, ComEd states that the issue involves collateral 
requirements for standard products that have been included in prior Plans.  In Docket 
No. 09-0373, ComEd relates that the Commission was addressing a new proposal for 
the procurement of long-term renewable resources that was objected to on multiple 
grounds by a number of parties, and those objections were resolved via the additional 
detail and conditions in Appendix K.  ComEd maintains that the circumstances of 
Docket No. 09-0373 were special and justified the Commission’s approval of certain 
specific contract terms there (with the agreement of the utility), whereas the situation 
here does not justify adoption of the process change proposed in the Plan. 
 
 ComEd claims that the IPA and Staff are asking the Commission to set a 
dangerous precedent.  If a party can select one contract issue and ask the Commission 
to ratify it solely on the basis that it has been in a previous contract, ComEd states that 
then any party can select any other issue in the contract, or indeed select the whole 
contract, and ask the Commission to approve all such previously used language and 
thereby prevent or limit further discussion among the parties on those issues.  ComEd 
contends that this was clearly not the intent of the process in the PUA. 
 

2. Staff Position 
 
 According to Staff, collateral thresholds are unsecured credit limits that the 
utilities grant creditworthy suppliers.  Staff states that all else being equal, lowering 
thresholds increases supplier risk because it raises the amount of collateral suppliers 
must post with the utilities.  Conversely, raising thresholds reduces supplier risk 
because it lowers the amount of collateral that suppliers must post with the utilities.  
Staff states that higher thresholds mean utilities have less collateral to call upon in the 
event of a supplier default.  As such, Staff relates that utilities grant suppliers threshold 
amounts based on credit ratings.  That is, utilities grant the highest threshold amounts 
to suppliers with the highest credit ratings and do not grant unsecured credit to suppliers 
without requisite credit ratings.  Staff does not propose to reduce collateral requirements 
for the utilities’ energy contracts. 
 
 Staff reports that for the past two procurement cycles, ComEd and AIC contracts 
have included identical threshold amounts, with both utilities granting counterparties 
with the highest credit ratings an unsecured credit limit of up to $80 million.  In Staff’s 
view, changing thresholds absent a compelling reason could cause suppliers to view the 
utilities’ thresholds as arbitrary and uncertain.  Staff states that currently, energy and 
capacity contracts have terms up to three years; hence, changing thresholds affects 
existing contracts as well as participation levels in future RFPs.  Therefore, Staff avers 
that under no circumstances should thresholds used in future contracts affect threshold 
levels under existing contracts.  Staff asserts that as with all risk factors, suppliers will 
make bids that include a price for this uncertainty (i.e., risk) and utility customers will 
pay the price for such risk. 
 
 Staff finds ComEd’s objections to the collateral thresholds flawed and urges the 
Commission to disregard ComEd’s objections.  Staff recommends that the Plan remain 
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unchanged in this regard and notes that it merely maintains the threshold level used by 
the utilities in the past two procurement cycles.  Moreover, Staff asserts that the 
proposed threshold recommendation does not limit the ability of the Procurement 
Administrator to change threshold levels when compelling reasons warrant doing so. 
 
 Staff agrees that Section 16-111.5(e)(2) of the PUA provides that contract terms 
under dispute are to be brought to the Commission for resolution, but Staff also avers 
that nothing in Section 16-111.5 prevents those issues from also being addressed as 
part of the Commission’s review and approval of the IPA’s Plan.  Adopting the threshold 
recommendation in the Plan would not, in Staff's opinion, circumvent any protections 
expressly called for by statute.  In Staff’s view, the collaborative process that occurs 
during the implementation phase, which includes feedback from suppliers, has resulted 
in a reasonable balance of risk between utilities and suppliers.  While Staff generally 
prefers that stakeholders determine contract credit requirements during the 
implementation phase, Staff supports inclusion of the threshold recommendation in the 
Plan because, as implied by ComEd in its objections, ComEd is willing to change the 
collateral thresholds it has used for the past two years without offering any compelling 
reason for doing so.  Staff also notes that in the prior procurement docket, ComEd did 
not object to specific collateral requirements for long-term renewable energy resources 
and RECs, including the types of security the utilities would accept to satisfy those 
collateral requirements.   
 
 ComEd's comparisons to the unsecured credit limits granted by either PJM or the 
New Jersey auction contracts (“BGS contracts”) are inappropriate in Staff's opinion.  
According to Staff, exposure under ComEd’s contracts is a mark-to-market calculation 
for all transactions under all existing contracts, which may extend up to three years from 
the date the parties execute the supply contracts.  Staff explains that the $80 million 
threshold amount serves as a cap on unsecured credit limits granted to all affiliated 
parties and all contracts covered by a single guarantor.  In contrast, Staff asserts that 
PJM calculates exposure as the sum of the highest three consecutive weekly bills in the 
past year and permits affiliates an aggregate unsecured credit limit up to $150 million.  
Staff says the BGS contracts grant a maximum unsecured credit amount of $60 million, 
but do not cap unsecured credit limits across affiliates or cap the aggregate unsecured 
credit limit for guarantors of more than one supplier.  Finally, Staff states that some 
utilities’ energy contracts grant credit worthy suppliers higher unsecured credit limits 
than ComEd.  For example, Staff indicates that utilities in Maryland and Pennsylvania 
grant suppliers rated A- and above unsecured credit limits of $100 - $125 million.   
 
 As for ComEd's claim that allowing the Plan to implement overly generous 
unsecured credit levels would mean that customers will bear additional risks and 
additional costs, should a supplier default, Staff states that neither ComEd nor AIC has 
had a supplier default under the power supply contracts.  Staff insists that there is no 
additional risk to customers due to supplier defaults today than existed for the past two 
procurement cycles.  With regard to ComEd's claim that the IPA has failed to offer any 
support for the threshold level it proposes, Staff argues that the IPA has proposed 
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nothing more than establishing in the Plan the same threshold level adopted in the 
previous procurement cycles. 
 
 Staff notes that ComEd also proposes to strike out the sentence on contract 
terms that states, “[u]nder no circumstances should implementing new Collateral 
Thresholds require retroactive changes that lower the Collateral Thresholds in existing 
contracts entered into during past or current procurement processes.”  Staff complains 
that ComEd does not provide a rationale for that deletion.  In Staff’s judgment, omitting 
that language would be unwise given such actions would undoubtedly increase risk to 
suppliers because suppliers could not rely on the credit terms of the contracts they sign.   
An increase in supplier risk would lead to an increase in contract prices.  Therefore, 
Staff urges the Commission to reject ComEd’s recommendation to delete the sentence 
that prohibits making retroactive changes to existing contracts.  If, however, the 
Commission finds merit in ComEd's arguments, Staff recommends that at a minimum 
the Plan retain the language prohibiting retroactive changes to existing contracts.  In 
Staff’s view, the language prohibiting retroactive changes would eliminate a potential 
risk factor that could prove very costly to customers. 
 

3. IPA Position 
 
 The IPA disagrees with ComEd that the collateral threshold provision of the Plan 
deviates from the PUA.  The IPA states that changes to the collateral threshold levels 
will not be done unilaterally, and as the Plan emphasizes, will only take place when 
there is consensus among the utilities, Procurement Administrator, Procurement 
Monitor, and Staff.  The IPA commits to negotiating threshold levels as part of the 
contract terms and conditions negotiations, again along with the Procurement 
Administrator, Procurement Monitor, bidders, utilities, and Staff.  Therefore, the IPA 
recommends that this portion of the Plan not be modified as ComEd suggests. 
 

4. Commission Conclusion 
 
 As noted by ComEd, the The Plan discusses collateral thresholds at page 16.  
The Commission understands the collateral threshold to be the contract value level 
above which a utility may require collateral from a supplier (depending on a supplier's 
credit worthiness).  While As pointed out by ComEd, Section 16-111.5(e)(2) of the PUA 
describes the development of standard contract forms and terms as part of the 
procurement plan implementation process, and the Commission has not been 
presented adequate support, evidence, or reasoning for singling out and predetermining 
the unsecured credit levels.  Similarly, the Commission agrees with ComEd that there is 
no need for language in the current procurement plan regarding pre-existing 
procurement contracts.  Thus, the Commission agrees that the collateral threshold 
language at page 16 of the Plan should be stricken as proposed by ComEd.  This 
decision is not intended and should not be construed to indicate Commission 
disapproval or support for the proposal in the Plan.  the Commission does not view the 
IPA's collateral threshold proposal to be contrary to the PUA as ComEd suggests.  
ComEd itself interprets the PUA to permit the Commission to determine contract forms 



10-0563 
Proposed Order 

 

87 

and terms and acknowledges that it has even supported such findings in the past.  
ComEd's attempts to distinguish the Commission's past adoption of contract terms from 
the current proposal are unavailing and in fact self serving.   
 
 The Commission understands that the language at page 16 of the Plan merely 
provides a starting point and notes that the IPA remains open to negotiating threshold 
levels with the Procurement Administrator, Procurement Monitor, bidders, utilities, and 
Staff.  ComEd's suggestion that the collateral threshold levels in existing energy 
contracts are too generous compared to those employed by PJM and in the New Jersey 
auction process is not persuasive since it is not clear whether such comparisons are 
appropriate.  But what is most troubling about ComEd's position is the recommendation 
that language barring changes to collateral thresholds in existing contracts be removed.  
To leave open the possibility of such changes is not appropriate and, as Staff suggests, 
unreasonably increases the risk to suppliers. 
 
 The Commission supports this limited and reasonable establishment of contract 
terms (to the extent that it can be considered as such) at the request of the IPA for 
purposes of this Plan.  The Commission further notes that under Section 16-111.5(e)(2), 
if the Procurement Administrator and a utility were unable to agree on collateral 
threshold terms, the Commission would ultimately have the responsibility to decide the 
matter.  To be clear, the Commission does not intend to make a habit of adopting 
language from a prior Plan without sufficient justification.  The circumstances indicate, 
however, that doing so is warranted in this instance. 
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6. Commission Conclusion 
 
 Page 4 of the Plan discusses renewable energy resources.  As an initial matter, 
the Commission disagrees with ComEd's interpretation of the IPA Act.  Section 1-75 
(c)(1) of the IPA Act requires that a utility have procured a certain percentage of 
renewable energy resources by June 1 of each planning year, i.e., June 1 through May 
31.  Once the utility has contracted to procure such amounts, there is no further 
statutory requirement that the utility procure any replacement RECs in the event that a 
supplier fails to deliver the contracted amount.  Nor is there any requirement for a 
reconciliation or true-up to ensure that the utility has actually purchased the statutorily-
required amount.  Further, to conclude otherwise could significantly increase the cost of 
procuring RECS, which could ham customers in the form of higher REC prices.  that 
there is no need for a utility to replace short-term RECs in the event that a supplier fails 
to deliver the contracted amount.  Such an interpretation conflicts with the underlying 
intent of the statute that RECs actually be purchased and possession taken by the 
Illinois utility.  Failure to deliver by a supplier does not absolve a utility of its RPS 
obligations when alternatives exist.  This conclusion obviously rejects the IPA's 
contingency plan for when the defaulted amount is less than 5% of the total number of 
short-term RECs that were secured for that compliance year.   
 
 In addition, tThe Commission finds ComEd's proposed exile of a supplier to be 
too extreme in the event of a default.  While performance under any contract is to be 
encouraged, barring a defaulting supplier from providing RECs in the future may cause 
more harm to customers in the long run than the harm caused to customers by the 
default .  A less extreme but still meaningful alternative must be identified.  
 
 Staff recommends that the Plan be modified to allow stakeholders the opportunity 
to vet WOW’s alternative proposal for liquidated damages as well as other credit 
requirement proposals that may minimize costs ultimately incurred by customers 
relating to the utilities’ one-year REC contracts.  Staff further suggests that any 
alternative credit requirements should be acceptable to both utilities in order to unify the 
credit requirements for short-term REC contracts to the maximum extent possible.  To 
the extent that any such damages/credit requirements are designed to replace the 
required missing short-term RECs, the Commission finds this proposal reasonable.  The 
Plan should be modified to provide for the implementation of this solution in accordance 
with Section 16-111.5(e)(2).  In addition, the Commission considers it appropriate for 
any replacement short-term RECs to be procured by the IPA. 
 

EXCEPTION #3 


