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: 
: 
: 
: 
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BRIEF ON EXCEPTIONS OF  
COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company (“ComEd”) respectfully submits this Brief on 

Exceptions.  The Proposed Order (or “PO”) correctly resolves the majority of the legal and 

policy issues facing the Illinois Commerce Commission (the “Commission” or “ICC”).  

However, three recommendations are both unsupported by the record and legally erroneous.  In 

particular, the recommended decision with respect to the procurement of renewable resources is 

inconsistent with the law and with prior Commission decisions, and would undermine the law’s 

core safeguard protecting consumers from excessively costly procurement proposals.  The 

recommended decision concerning collateral and replacement renewable energy credits 

(“RECs”) should also be revised.  Pursuant to Section 200.830 of the Commission’s Rules of 

Practice, 83 Ill. Admin. Code § 200.830, suggested replacement language is provided, in 

legislative form, in Appendix A hereto. 

I. The Plan Need Not – And Should Not – Displace 
Renewable Energy Credits With Physical Energy  

Illinois law recognizes and expressly permits the use of RECs to meet renewable energy 

goals.  The Commission has recognized this fact repeatedly in the past.  The PO’s contrary 

conclusion – that a procurement plan must include purchases of physical renewable energy, not 
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RECs1 – is based on erroneous interpretations of the Illinois Power Agency Act (“IPA Act”) and 

reaches a result directly contrary to previous Commission decisions that are squarely on point. 

A. The Proposed Order Unlawfully 
Misdefines Renewable Energy Resources 

First and foremost, the PO begins with a serious misreading of the definition of 

Renewable Energy Resources.  The IPA Act states that ”Renewable energy resources” includes 

energy and its associated renewable energy credit or renewable energy credits …”2  No other 

provision of the IPA Act or the Public Utilities Act (“PUA”) modifies or restricts this definition, 

or provides that only renewable energy itself qualifies as a “renewable energy resource.”  Indeed, 

there would have been no reason to define a “renewable energy credit” or a “renewable energy 

resource” if only energy physically generated by the renewable facility qualified.3 

Not surprisingly, the Commission’s own decisions confirm that a plain reading of the IPA 

Act allows for the procurement of either RECs or physical renewable energy.  Beginning with 

the very first procurement proceeding, the Commission reviewed these same statutory provisions 

and rejected a claim that a REC-only procurement was contrary to the long-term goals of the IPA 

Act.  In so doing, the Commission expressly concluded that “Section 1-10 of the IPAA defines 

renewable energy resources to include associated renewable energy credits.”4  The Commission 

reached the same conclusion again in the second procurement plan proceeding.  There, the 

Commission approved a procurement plan that provided only for the acquisition of 1-year RECs 

                                                 
1 PO at 79. 
2 20 ILCS 3855/1-10 (emph. added). 
3 People v. Lutz, 73 Ill.2d 204, 212, (1978) (A court should construe a statute, if possible, so that no term is 

rendered superfluous or meaningless.); Hernon v. E.W. Corrigan Construction Co., 149 Ill.2d 190, 195 (1992) 
(Courts should avoid a construction of a statute which would render any portion of it meaningless or void.); accord 
Department of Transp. ex rel. People v. Illinois Commerce Comm'n, 266 Ill.App.3d 569, 572 (1st Dist. 1994). 

4 Commonwealth Edison Co., Docket Nos. 07-0528/07-0531 (Cons) (Order, December 19, 2007) at 58-62. 
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and rejected arguments in favor of the procurement of long-term renewables.5  In short, under the 

plain language of the statute, past approved IPA Plans, and the applicable Commission decisions, 

wherever the IPA Act provides for the procurement of “renewable energy resources” those 

resources include either physical renewable energy or RECs.   

For example, the very first sentence of the portion of the IPA Act dealing with the 

renewable portfolio standard6 provides that “The procurement plans shall include cost-effective 

renewable energy resources.”  Combined with the definition of “renewable energy resources”, 

this is a very straightforward statement by the Illinois General Assembly that procurement plans 

are to include either physical energy or RECs.  The next sentence then goes on to provide the 

amount of renewable energy resources that are to be procured.  The Proposed Order incorrectly 

interprets this sentence as overriding the prior sentence and concludes that only physical energy 

can be procured because this sentence describes the amount to be procured as a percentage of the 

utility’s “supply” and as being “generated” from “renewable energy resources.”7  This erroneous 

conclusion appears to be driven by the belief that RECs are not directly related to the production 

of electricity by a renewable energy resource. This is clearly not the case. 

A REC is created only in conjunction with the physical generation of electricity supply.  

As the definition of a REC makes clear, for a REC to be created energy must be “produced from 

a renewable energy resource.”8  And, as sections 1-20 and 1-75 of the IPA Act provide, 

electricity is generated in the production of every REC.  While it is certainly true that acquiring a 

REC does not assure one that the load is served by the same electrons that came from the 

                                                 
5 Illinois Power Agency, Docket No. 08-0519 (Order, January 7, 2009) at 45. 
6 20 ILCS 3855/1-75(c). 
7 Proposed Order, p. 79. 
8 20 ILCS 3855/1-10. 
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renewable generator, that is just as true in the case of a contract for physical renewable supply.  

Contracting to purchase energy from a generator does not mean that its output directly provides 

the supply to serve a particular load. When renewable energy is generated it will flow wherever 

the laws of physics take it.  Regardless of whether the contract is written for RECs or energy, 

ComEd in fact obtains all of the actual supply that serves its load from PJM from whatever 

generators are next in the dispatch order.  Whether the contract says RECs or energy makes no 

difference in that respect because an intermediate market is involved. 

The PO’s interpretation of these two sentences in Section 1-75(c)(1) would also imply 

that the IPA Act has internal contradictions.  Under this view, the General Assembly required 

procurement plans to include “renewable energy resources”, which it expressly defined to 

include either energy or RECs, and then, in the very next sentence, provided that only energy 

purchases can satisfy renewable “resources” requirements.  Interpretations that render a statute in 

conflict with itself are not favored.9  A more reasonable interpretation is that the General 

Assembly intended to set forth the requirement to procure either physical energy or RECs in the 

first sentence, and then in the next sentence was simply describing how much to procure.  

Statutory interpretations that give meaning to all the language used in an act are preferred.10 

The Proposed Order’s interpretation also leads to the unreasonable result of effectively 

eliminating the procurement of RECs.  The sentence of the IPA Act that the PO reads to require 

procurement of physical energy establishes the total amount of renewable energy resources that a 

                                                 
9 Harris v. Manor Healthcare Corp., 111 Ill.2d 350, 363 (1986) (The courts presume that the General 

Assembly, in passing legislation, did not intend absurdity, inconvenience, or injustice.); People v. Henderson, 361 
Ill.App.3d 1055, 1057 (4th Dist. 2005) (“Our primary objective when construing the language of a statute is to give 
effect to the intent of the legislature, presuming that it did not intend to produce absurd or unjust results.”). 

10 People v. Lutz, 73 Ill.2d at 212; Hernon v. E.W. Corrigan Construction Co., 149 Ill.2d at 195; 
Department of Transp. ex rel. People v. Illinois Commerce Comm'n, 266 Ill.App.3d at 572. 
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utility is required to procure.11  If that full amount must come from physical energy, then there is 

no basis in the IPA Act to procure any RECs.  One is left wondering why the General Assembly 

even mentioned RECs, let alone why the General Assembly expressly added them to the 

definition of renewable energy resources.  Statutory interpretations that produce such 

unreasonable results are also disfavored.12 

The consequences of this interpretation also manifest themselves in the plan revisions 

that the PO itself recommends.  Even though the PO concludes that the IPA Act requires the 

procurement of physical energy instead of RECs, it nonetheless proceeds to recommend that a 

mix of renewable energy resources be procured including both 1-year and 3- to 5-year RECs.  

The Proposed Order provides no explanation of how this can be accomplished based on its 

interpretation of the IPA Act, and it cannot.   

The Proposed Order also cites to section 1-20(a)(1) of the IPA Act in support of its 

interpretation.  That section of the IPA Act sets forth the general powers of the IPA and does not 

purport to override the substantive provisions of the renewable portfolio standards section of the 

IPA Act.  Moreover, it is much more logical to read that section’s express reference to 

“renewable resources” as meaning the defined term “renewable energy resources” – which 

includes RECs – as opposed to some other type of undefined renewable “resources” that 

excludes them.  Indeed, if this provision is not so read, it is in conflict with the express definition 

of renewable energy resources and is an improper interpretation of the Act, for the reasons noted 

above.  

                                                 
11 20 ILCS 3855/1-75(c)(1). 
12 Harris v. Manor Healthcare Corp., 111 Ill.2d at 363; People v. Henderson, 361 Ill.App.3d at 1057. 
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Finally, the PO attempts to support its position by pointing to Section 1-56 of the IPA 

Act.13  However, that section does not even apply to a utility’s procurement plan.  Section 1-56 

establishes the IPA’s Renewable Energy Resources Fund (“Fund”) to procure renewable energy 

resources from the proceeds of alternative compliance payments that Alternative Retail Electric 

Suppliers are required to make under the PUA.14  None of this supply is used to serve a utility’s 

customers.  Furthermore, since the IPA has no customers and therefore no need for the 

associated renewable energy, the IPA can only procure REC’s to meet the requirements of this 

section.  This is yet another example of the conflict created by the PO’s conclusion that physical 

renewable energy must be procured.  Moreover, this section expressly recognizes the ability of 

the utilities to procure RECs.  The price that the IPA pays for RECs procured under Section 1-56 

cannot exceed the price paid for similar resources procured for utilities under Section 1-75.15 

B. The Proposed Order’s Mix of Renewable Energy 
Resources is Without Evidentiary Support 

Having erroneously determined that the Plan must include physical purchases of 

renewable energy as opposed to other renewable resources such as RECs, the PO goes on to 

prescribe what resources should be included in the plan.  The PO struggled with this issue, noting 

that “The record reflects few proposals beyond one-year RECs.”16  However, after noting 

problems with all of the proposals, the PO recommends the Iberdrola proposal “In the absence of 

any other viable alternative ….”   

                                                 
13 20 ILCS 3855/1-56. 
14 220 ILCS 5/16-115D. 
15 20 ILCS 3855/1-56(d). 
16 PO at 80. 
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Initially, ComEd notes that this statement is incorrect; there were other viable alternatives 

presented.  For example, ComEd in its response to supplemental comments suggested an 

alternative target portfolio of 50% 1 year RECs and 50% multi-year RECs (25% 3 year RECs 

and 25% long term RECs). Furthermore, the main reason that there were few proposals beyond 

one-year RECs is that all parties (IPA, Staff, the utilities and the retail suppliers), other than the 

wind interests, opposed them. 

However, even were there no other options presented, the Commission cannot adopt a 

renewables procurement plan in the absence of the required evidence.  In this case, none of the 

other parties who made recommendations to procure mid-term or long-term renewables provided 

any evidentiary support for the inclusion of such resources in the procurement plan.  In fact, 

Iberdrola stated that it “does not believe it is necessary to revisit at hearing the issue of the 

propriety of including long term renewables contracts in the 2011 Plan.”17  Similarly, Duke 

contented itself with citing from the IPA’s 2010 procurement plan.18  WOW offered little 

justification for its proposal other than vague statements about buying low before prices go up.19   

None of the parties presented any “data or other detailed analyses” in support of their positions, 

as they are required by the PUA to do in order for their recommendations to be adopted.20  None 

even remotely attempted to address how their proposal met the statutory standard of ensuring 

                                                 
17 Verified Objections of Iberdrola Renewables, Inc. to the Illinois Power Agency’s 2011 Procurement Plan 

(“Iberdrola Objections”), pp. 9-10. 
18 Verified Objections of Duke Energy Generation Services Holding Company, Inc. to the Illinois Power 

Agency’s 2011 Procurement Plan and Request for Hearing (“Duke Objections”), pp. 4 and 6 
19 WOW Objections, p. 2 
20 WOW Objections, p. 2 
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“adequate, reliable, affordable, efficient, and environmentally sustainable electric service at the 

lowest total cost over time….”21 

The PO attempts to remedy this evidentiary deficiency by altering the statutory standard 

itself.  This discussion in the PO is noticeably short of any citation whatsoever to the record for 

support for the statements that are made.  In fact, all of the statements represent entirely the 

original thinking of the administrative law judge who drafted the Proposed Order.22  More 

importantly, however, the PO misconstrues the mandatory requirements of the PUA enacted by 

the General Assembly to protect consumers from needlessly expensive procurement efforts. The 

PO appears to adopt the view that more expensive methods of meeting renewable energy 

resource requirements can be adopted as long as their cost does not exceed the cap.  The 

Proposed Order states:23 

While cost is certainly a significant factor, it is not the overriding factor.  
So long as in meeting the RPS for the applicable years, the IPA attempts 
to procure renewable electricity and renewable energy resources consistent 
with the Plan via a competitive bidding process and does not exceed the 
applicable price caps, the law is satisfied.  The fact that short-term RECs 
alone may be the least expensive option at the time does not mean that the 
IPA and the Commission should disregard all other requirements and 
goals of the IPA Act. 

This is incorrect.  The Public Utilities Act only authorizes the Commission to approve a 

proposed plan if: “the Commission determines that [the plan] will ensure adequate, reliable, 

affordable, efficient, and environmentally sustainable electric service at the lowest total cost over 

time, taking into account price stability.”24  It does not authorize approval of any plans that meet 

                                                 
21 220 ILCS 5/16-111.5(d)(4). 
22 PO at 80-1. 
23 PO at 80. 
24 220 ILCS 5/16-111.5(d)(4). 
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the cap, of plans that have “reasonable” costs, or even of plans that have “low” costs, it requires 

that the Commission only approve the lowest cost plan over time based on the evidence then 

before it.  That requirement is absolute.    

In stark contrast to the total lack of evidentiary support for including physical renewable 

energy purchases in the procurement plan, there is significant evidence in support of procuring 

only 1-year RECs.  First, there is a significant premium associated with the procurement of 

longer term renewables, potentially reaching as high as $50 per megawatt-hour (“MWH”).25  

Second, the amount of renewable energy that ComEd will need in the future is highly uncertain 

due to customer switching, the statutory rate impact cap, and the upcoming procurement of long-

term renewables.26  By requiring additional long-term contracts, the PO’s recommendation 

completely ignores this risk – a risk that will be borne by customers.  Lastly, once the 2010 long-

term renewable procurement is completed a substantial portion of the available target amounts 

will already be devoted to longer term renewable energy.27  The following table demonstrates 

how heavily weighted the ComEd renewable portfolio would be towards long-term renewables if 

the WOW proposal, which is less reliant on long-term renewables than IBR’s proposal, were to 

be accepted:28 

                                                 
25 Commonwealth Edison Company’s Response to Certain Objections to the Procurement Plan (“ComEd 

Response”), pp.3-4. 
26 ComEd Response, pp.4-5. 
27 ComEd Response, pp. 5-7. 
28 ComEd Response, pp. 9-10.  The WOW proposal is even less than the 30% recommended in the 

Proposed Order for mid-term RECs. 
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Leaving only 11% or less of REC purchases in 2012 for what is now the lowest cost source of 

renewable energy resources (one year RECs) simply cannot satisfy the statutory “lowest total 

cost” over time standard.   

As noted above, in Docket No. 08-0519, the Commission faced a similar situation where 

a party recommended that a procurement plan be revised to include long-term renewable energy.  

Then, as now, there was no data or analysis in support of its proposal.  As a result, the 

Commission was unable to determine if the benefits of procuring long-term renewable energy 

outweighed the risks and unable to determine, based on the evidence, that the proposal would 

satisfy the lowest cost over time test.  Therefore, in “an effort to protect utility ratepayers”, the 

Commission refused to require the procurement of long-term renewable energy.29  The same 

result must be reached here. 

*     *     *     *     * 

For the foregoing reasons, the PO should be revised as shown as Appendix A, Exception 

#1. 

                                                 
29 Illinois Power Agency, Docket No. 08-0519 (Order, January 7, 2009) at 45. 

REC Target
LT RECs 
(2009 Plan)

WOW Mid 
Term RECs

Remaining 
RECs 
(assume ST)

% LT 
RECs

%Mid 
Term 
RECS

% Annual 
RECs

2012-13 2,198,208       1,400,000   550,000       248,208       64% 25% 11%
2013-14 2,494,703       1,400,000   550,000       544,703       56% 22% 22%
2014-15 2,829,189       1,400,000   550,000       879,189       49% 19% 31%
2015-16 3,153,729       1,400,000   550,000       1,203,729    44% 17% 38%
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II. Supplier Collateral Thresholds 

The PO’s acceptance of the Plan’s proposal to change the process for establishing 

supplier collateral amounts is unwarranted.30  The PUA outlines a specific process, 

responsibilities and rights of the various parties involved in the development of the energy 

supply contract.31  The IPA and the parties have successfully followed that process for the last 

several procurement events in determining the appropriate amounts of collateral to include in 

supplier contracts.  However, for the upcoming procurement event, the IPA requested the 

Commission to resolve that issue before the parties have had the opportunity to discuss and 

negotiate it.  The Commission clearly plays a key role in approving contract terms, but there is 

no reason to single out the collateral provisions in the supplier contract for special treatment by 

including them in the Plan.  The PO identifies no reason to remove this contract term from the 

process prescribed by the PUA.  In so doing, the PO sets a very dangerous precedent by inviting 

all parties to bring their contract issues into the procurement plan proceeding to have those issues 

resolved by litigation rather than negotiation, as envisioned by the PUA. 

The PO also expresses concern over ComEd’s recommendation to delete the entire 

section of collateral language in part because it included a sentence barring changes to collateral 

thresholds in existing contracts.32  However, ComEd recommended deletion of this language for 

the very simple reason that this sentence is unnecessary.  Once a contract is signed, neither party 

can change any of the terms without the concurrence of the other party.  ComEd cannot 

retroactively change the collateral requirements of an existing contract any more than it could 

                                                 
30 PO at 86-7. 
31 220 ILCS 5/16-111.5(e)(2). 
32 PO at 87. 
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change the price, quantity or any other term.  While ComEd does not support including the 

sentence in question in the IPA Plan, neither can it strongly object to it since it has no effect. 

For the foregoing reasons, the Proposed Order should be revised as shown as Appendix 

A, Exception #2. 

III. The Proposed Order’s Conclusion that a Utility Must Procure RECs to 
Replace RECs With a Term of One-Year or Less that a Supplier Fails to 
Deliver Is Erroneous as a Matter of Law and Will Harm Consumers 

ComEd recommended that there was no need to require suppliers to post collateral for 

short-term (i.e., 1 year) RECs since there is no statutory requirement for ComEd to procure 

RECs to replace any such RECs that a supplier failed to deliver.  Without a single citation to any 

provision of the IPA Act or PUA, the Proposed Order rejected this interpretation.  In doing so, 

the Proposed Order is clearly wrong. 

It is clear that the law imposes no requirement on utilities or the IPA to procure 

replacement RECs.  Section 1-75 (c)(1) of the IPA Act33 requires that a utility have procured a 

certain percentage of renewable energy resources by June 1 of each planning year, i.e., June 1 

through May 31.  Once the utility has contracted to procure such amounts, there is no further 

statutory requirement that the utility procure any replacement RECs in the event that a supplier 

fails to deliver the contracted amount.34  Nor is there any requirement for a reconciliation or true-

up to ensure that the utility has actually purchased the statutorily-required amount.  Further, the 

IPA Act does not provide for any penalties in the event that the utility fails to actually procure 

the statutory amounts.  In short, the renewable standard is a contractual requirement. 

                                                 
33 20 ILCS 3855/1-75(c)(1). 
34 This entire discussion only relates to short-term RECs.  Any defaulted RECs beyond 1-year will be 

automatically replaced in the next REC procurement event. 
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It is understandable why the law does not require these RECs to be replaced.  The annual 

REC procurement ensures that any renewable energy for a term longer than one year that is 

defaulted on will be automatically replaced.  It is defaults on the longer term renewables where 

credit risk to customers exists that requires collateral to be held in order to protect customers.  

However, within any single year, the amounts defaulted on are likely to be relatively small.  The 

costs of conducting procurement events can be large and are likely to outweigh any benefit of 

replacing a relatively small amount of RECs. 

Moreover, a conclusion that replacement of short-term RECs is required would increase 

costs to consumers.  If replacement RECs must be procured, then sufficient amounts of collateral 

will be needed to ensure that funds are available to procure those RECs.  This is a cost to 

suppliers and will undoubtedly cause them to increase their bid prices.  These higher REC prices 

will get passed on to consumers.  In addition, as noted above, the costs of procuring replacement 

RECs can be significant.  These costs also will get passed on to consumers. 

Therefore, the Proposed Order should be revised to make clear that that replacement 

RECs, with a term of one year or less, do not need to be procured.  The IPA and relevant parties 

must, as part of the normal process to establish contract terms, devise an acceptable method to 

ensure that bids are honored, all as shown as Appendix A, Exception #3.  If this recommendation 

is rejected, and the Commission does require replacement RECs, the final Order should provide 

that the IPA and other relevant parties must ensure that customers are fully protected by 

collateral in the event of a default. 
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