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The Commission conclusion that appears at pages 77-82 of the Proposed Order should 
be revised as follows:   
 
 

15. Commission Conclusion 
 
 The Commission appreciates Iberdrola's efforts to resolve through 
compromisethe parties’ respective positions on perhaps the most contentious issue in 
this proceeding.  As is obvious from the responses to Iberdrola's offer, however, no 
consensus exists.  The Commission therefore understands Iberdrola's position to be 
that which it previously advocated. 
 
 To resolve this issue, the Commission will start with a review of the relevant 
portions of the IPA Act and PUA.  Without discussing in detail, it is clear that the 
legislative declarations and findings in Section 1-5 of the IPA Act support the 
development and procurement of renewable energy resources.  Section 1-10 of the IPA 
Act defines various terms used therein.  Section 1-10 defines "renewable energy 
resources" as: 
 

"Renewable energy resources" includes energy and its associated 
renewable energy credit or renewable energy credits from wind, solar 
thermal energy, photovoltaic cells and panels, biodiesel, crops and 
untreated and unadulterated organic waste biomass, tree waste, 
hydropower that does not involve new construction or significant 
expansion of hydropower dams, and other alternative sources of 
environmentally preferable energy.  For purposes of this Act, landfill gas 
produced in the State is considered a renewable energy resource. 
"Renewable energy resources" does not include the incineration or 
burning of tires, garbage, general household, institutional, and commercial 
waste, industrial lunchroom or office waste, landscape waste other than 
tree waste, railroad crossties, utility poles, or construction or demolition 
debris, other than untreated and unadulterated waste wood. 

 
Section 1-10 defines RECs as: 
 

"Renewable energy credit" means a tradable credit that represents the 
environmental attributes of a certain amount of energy produced from a 
renewable energy resource. 

 
 Section 1-20 of the IPA Act sets forth the general powers of the IPA.  Subsection 
(a)(1) provides: 
 

(a) The Agency is authorized to do each of the following: 
(1) Develop electricity procurement plans to ensure adequate, 
reliable, affordable, efficient, and environmentally sustainable 
electric service at the lowest total cost over time, taking into 
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account any benefits of price stability, for electric utilities that on 
December 31, 2005 provided electric service to at least 100,000 
customers in Illinois.  The procurement plans shall be updated on 
an annual basis and shall include electricity generated from 
renewable resources sufficient to achieve the standards specified in 
this Act.  

 
 Section 1-56 of the IPA Act establishes the Illinois Power Agency Renewable 
Energy Resources Fund, known throughout this Order as the RERB.  Subsection (c) 
provides: 
 

(c) The Agency shall procure renewable energy resources at least 
once each year in conjunction with a procurement event for electric utilities 

required to comply with Section 1‑75 of the Act and shall, whenever 

possible, enter into long-term contracts. 

 
 Section 1-75 of the IPA Act sets forth the IPA's obligations pertaining to planning 
and procurement.  Subsection (c)(1) establishes the RPS, under which cost-effective 
renewable energy resources are to be procured in specified percentages.  The first part 
of subsection (c)(1) states: 
 

(c) Renewable portfolio standard. 

(1) The procurement plans shall include cost-effective 

renewable energy resources. A minimum percentage of each 
utility's total supply to serve the load of eligible retail customers, as 

defined in Section 16‑111.5(a) of the Public Utilities Act, procured 

for each of the following years shall be generated from cost-
effective renewable energy resources: . . . . 

 
 Section 16-111.5 of the PUA contains provisions relating to procurement.  
Subsection (d)(4) of Section 16-111.5 provides: 
 

(4) The Commission shall approve the procurement plan, including 
expressly the forecast used in the procurement plan, if the Commission 
determines that it will ensure adequate, reliable, affordable, efficient, and 
environmentally sustainable electric service at the lowest total cost over 
time, taking into account any benefits of price stability. 

 
 While discussing what type of renewable energy resources should be included in 
the Plan, the parties expressed a variety of views on what obligations the IPA and 
Commission are under.  Some argued that there is no requirement that any particular 
type of renewable resource be procured.  Others emphasized that whichever type of 
renewable resource is procured, it must be the lowest cost option.  The Commission 
has considered the arguments and reviewed the relevant statutory provisions.  When a 
statute is clear on its face, the Commission must abide by it.  Section 1-75(c)(1) of the 
IPA Act indicates that “[t]he procurement plans shall include cost-effective renewable 
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energy resources.”  Renewable energy resources is a defined term in Section 1-10 of 
the IPA Act, and includes not only energy combined with RECs, but RECs alone,  The 
last sentence of Section 1-20(a)(1) of the IPA Act states, "The procurement plans shall 
be updated on an annual basis and shall include electricity generated from renewable 
resources sufficient to achieve the standards specified in this Act." (emphasis added)  
"Electricity" is not separately defined in the IPA Act and is clearly not within the 
definition of a REC.  The Commission therefore understands the term to have its 
common meaning.  Accordingly, the Commission interprets Section 1-20 of the IPA Act 
as permitting, but not requiring, the procurement of actual renewable energy in addition 
to or in lieu of, not just RECs alone. 
 
 Section 1-75(c) of the IPA Act corroborates this interpretation of Section 1-20.  
Subsection (c)(1) of Section 1-75 provides: "A minimum percentage of each utility's total 
supply . . . procured for each of the following years shall be generated from cost-
effective renewable energy resources . . . ." (emphasis added)  RECs do not directly 
provide supply to serve a load, nor do RECs directly generate supply.  Subsection (c)(2) 
goes on to state: For purposes of this subsection (c), the required procurement of cost-
effective renewable energy resources for a particular year shall be measured as a 
percentage of the actual amount of electricity (megawatt-hours) supplied by the electric 
utility to eligible retail customers in the planning year ending immediately prior to the 
procurement. For purposes of this subsection (c), the amount paid per kilowatt hour 
means the total amount paid for electric service expressed on a per kilowatt hour basis. 
For purposes of this subsection (c), the total amount paid for electric service includes 
without limitation amounts paid for supply, transmission, distribution, surcharges, and 
add-on taxes. The Commission understands this statutory provision to mean that a 
portion of athe number of megawatt-hours of renewable energy sources that must be 
procured through the procurement plan is a function of the amount of megawatt-hours 
the utility supplied in the previous planning year, and that the utility's cost of supply shall 
consist of actualinclude the cost of  renewable energy resources, rather than just RECs, 
in the context of satisfying the RPS.  Moreover, the Commission observes that under 
Section 1-56 of the IPA Act, when procuring renewable energy resources, the 
preference for the IPA shallto enter into long-term contracts whenever possiblepertains 
only to the Renewable Energy Resource Fund.  No such language exists regarding the 
annual procurement plans for electric utilities. 
 
 The Commission therefore appears is not bound to require that the Plan provide 
for the procurement of renewable energy and not simply RECs.  The renewable energy 
should also be acquired through long-term contracts when possible, in compliance with 
Section 1-56 of the IPA Act.  The Commission recognizes that not all of the Plans in the 
past three years have called for the procurement of renewable energy itself.  AIC and 
ComEd drafted the first Plans prior to the organization of the IPA as required by Section 
16-111.5(j) of the PUA.  Those Plans were the subject of Docket No. 07-0527 (AIC) and 
Docket Nos. 07-0528/07-0531 (Cons.) (ComEd).  None of the parties in those cases 
appear to have referenced Section 1-20 of the IPA Act, but with only approximately 
seven weeks to process the cases under the recently enacted IPA Act, the omission is 
understandable.  The IPA crafted the next Plan for the utilities, which was the subject of 
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Docket No. 08-0519.  The Plan under that docket represented the IPA's first attempt to 
implement the new law.  The Commission Order in Docket No. 08-0519 encouraged the 
parties and the IPA to pursue the possibility of acquiring multi-year or long-term 
renewable resources.  In declining to order the use of long-term renewable contracts, 
the Commission cited the lack of sufficient analysis in the record to permit an informed 
decision on the issue. (Order, ICC Docket No. 08-0519, Order entered January 7, 2009 
at 45.)  More importantly, the Commission found that the IPA was not permitted to 
undertake the acquisition of multi-year or long-term renewable resources, with the only 
exception being a change in law that required the use of multi-year or long-term 
renewable resources. (Id.)  The most recent Plan, approved in Docket No. 09-0373, 
clearly includes the procurement of long-term renewable energy via 20-year contracts. 
However, the Commission did NOT conclude that there was a statutory requirement for 
such procurement.  Rather, the Commission based its decision on the evidence in the 
record, including the IPA’s inclusion for such procurement.  No such support exists for 
long-term contracts in this year’s Plan.  But f 
 

For reasons not entirely clear, the bidding for the long-term renewable energy 
from last year’s Plan is not scheduled to occur until December, 2010.   

 
 Some parties have argued that because the long-term renewable energy 
procurement under the prior Plan has not been completed yet, the Commission should 
not require the pending Plan to include a similar requirement.  They suggest that 
information and experience obtained from the procurement of long-term renewable 
energy under the prior Plan will facilitate any future efforts to do so again.  While iIt 
mayis not only be easier or and more convenient to do so, the Commission is not at 
liberty to ignore the requirements of the IPA Act, which includes that the procurement be 
for cost-effective renewable energy resources, and that the procurement be the lowest 
total cost over time.  Because they are inconsistent with the law, the recommendations 
that the pending Plan defer the includesion of long-term renewable energy contracts, 
before assessing their potential impact on ratepayers, are therefore rejected.  In 
addition, the Commission notes that the record sheds no light on exactly why the IPA 
waited for eight months to pass before beginning the process for procuring long-term 
renewables contracts.  This delay is puzzling and unfortunate since it places the 
Commission in an undesirable position. 
 
 Critics of the inclusion of REC-only procurement in the statutory definition of 
Renewable Energy Resources fail to recognize the underlying requirement for 
renewable energy in the Plan as well as the other competing interests identified in the 
IPA Act and PUA: adequacy, reliability, affordability, efficiency, sustainability, as well as 
low cost.  In addition, in balancing the cost factor, the statutes provide that it must be 
"the lowest total cost over time." (See Section 1-20(a)(1) of the IPA Act and Section 16-
111.5(d)(4) of the PUA)  The Plan, if drafted in adherence to the law, will reflect the 
balancing of the competing interests identified in the statutes.    The fact that short-term 
RECs alone may be the least expensive option at the time necessitates that the 
procurement plan include RECs alone, absent a showing that other alternatives are the 
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lowest total cost over time.  No such showing has been made by proponents of long-
term contracts. 
  

Having determined that the Plan must need not include more than just RECs, the 
Commission must identify what renewable energy resources the Plan should include.  
The record reflects few proposals beyond one-year RECs.  WOW proposes that the IPA 
procure a mix of one- and five-year RECs, which fails to satisfy the requirement to 
include renewable energy.  Duke urges the Commission to require the procurement of 
long-term renewable energy.  Specifically, Duke recommends that the AIC portfolio 
include 600,000 MWh/year from renewable energy providers, starting in 2012.  For 
ComEd, Duke recommends that the portfolio include 1,400,000 MWh/year.  Iberdrola 
believes that an appropriate renewable energy procurement for the 2011 Plan should 
include three components: (1) 20% one-year REC contracts; (2) 30% three- to five-year 
REC contracts divided into 10% tranches for three, four, and five years, respectively; 
and (3) a 20-year contract for renewable energy resources commencing in 2012 
representing the remaining 50%.  Iberdrola's proposal is the better defined of those that 
satisfy the requirement for procuring renewable energy.  While Duke identifies specific 
volumes of energy in its proposal, the Commission is reluctant to adopt it since it is not 
clear how those volumes will fit into the RPS and overall load forecast.  In the absence 
of any other viable alternative, the Commission adopts Iberdrola's proposal.  Given the 
wide support of a one-year REC procurement as proposed in the IPA Draft Plan and no 
clear justification in the record to mandate long-term or renewable energy-only 
purchases, The Commission adopts the renewable procurement as set forth in the IPA 
Draft Plan. 

 
 

 
 Critics of Iberdrola's proposal argue that it is not the lowest cost option and 
therefore conflicts with the requirements of the IPA Act and PUA.  Such critics, however, 
fail to recognize the underlying requirement for renewable energy in the Plan as well as 
the other competing interests identified in the IPA Act and PUA: adequacy, reliability, 
affordability, efficiency, sustainability, as well as low cost.  In addition, in balancing the 
cost factor, the statutes provide that it must be "the lowest total cost over time." 
(emphasis added) (See Section 1-20(a)(1) of the IPA Act and Section 16-111.5(d)(4) of 
the PUA)  The Plan, if drafted in adherence to the law, will reflect the balancing of the 
competing interests identified in the statutes.  While cost is certainly a significant factor, 
it is not the overriding factor.  So long as in meeting the RPS for the applicable years, 
the IPA attempts to procure renewable electricity and renewable energy resources 
consistent with the Plan via a competitive bidding process and does not exceed the 
applicable price caps, the law is satisfied.  The fact that short-term RECs alone may be 
the least expensive option at the time does not mean that the IPA and the Commission 
should disregard all other requirements and goals of the IPA Act. 
 
 Such goals include diversity of supply, economic development (particularly within 
Illinois), and the promotion of renewable energy.  Diversity of supply will serve as a 
hedge against price volatility.  Economic development occurs when generation sources 
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are built and energy costs are low.  In addition, as a general matter, in selecting the 
types of products to procure for the RPS, the IPA should develop a portfolio of 
renewable products that ensures long-term growth of renewable energy resources to 
ensure success of the RPS through its end date of 2025.  Setting aside for the moment 
the requirement to procure actual renewable energy, the long-term growth of renewable 
energy resources in Illinois appears uncertain if cost is the sole focus and only one-year 
RECs are procured.  Procuring renewables through longer term contracts will foster the 
growth of renewable energy under Illinois law.  Greater competition among all sources 
of power will drive down the price and encourage ample supply at the lowest cost.  
Procuring renewable energy in this way can provide long-term price stability. 
 
 Having determined that long-term contracts for renewable energy should be 
included in this Plan, the Commission is also faced with the concerns over the long-term 
contract development process.  Even if only half of the suppliers' allegations are true, 
the Commission would still find the situation troubling.  As noted above, the Commission 
is perplexed as to why the IPA waited until August of 2010 to begin the contract 
development process for the long-term renewables contracts.  The delay and 
subsequent expedited schedule, followed by a repeat of efforts in the midst of this 
proceeding, benefits no one and stymies the ability of the parties to accomplish the 
goal.  To improve the odds of avoiding such problems when implementing the Plan 
approved in this docket, the IPA should begin the contract development process no later 
than February 1, 2011 and generally follow the timeframe set forth in the attachment to 
Iberdrola's objections to the Plan.  While mindful that the contract development process 
is subject to Commission oversight per Section 16-111.5(e)(2), given the mixed results 
under Appendix K, the Commission will not interject itself into the long-term renewables 
contract development process as it did with Appendix K.  But the Commission does 
expect the IPA and Procurement Administrator(s) to institute the maximum degree of 
transparency in the contract development process.  The Commission is unaware of any 
reason for the process that does not involve benchmarking or bid comparison to be 
conducted in camera or developed by select participants while excluding other 
interested parties.  To the extent a participant’s comments or other information is 
commercially sensitive, the participant could so indicate and such information could be 
redacted to exclude what is commercially sensitive and any other information could be 
open to public review.  Participants could also enter into confidentiality agreements, 
which is a standard practice before the Commission.  Above all, the Commission 
expects the participants in the contract development process to act in good faith.  The 
Commission also notes that Appendix K should not be considered the starting point for 
long-term renewables contract development for such contracts under this Plan.  This is 
not to say, however, that there can be no similarities between contracts under Appendix 
K and those implementing this Plan.  The Commission simply does not want the 
contract development workshops to be constrained by competing interpretations of 
Appendix K, which appears to have occurred during the implementation of the prior 
Plan. 
 
 To the extent that Iberdrola and/or other suppliers of renewable energy resources 
remain concerned about the contract development process, they may want to consider 
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taking steps to have the PUA modified.  Section 16-111.5(e)(2) addresses situations in 
which the Procurement Administrator can not reach agreement with an electric utility as 
to the contract terms and conditions.  In such instances, subsection (e)(2) provides that 
the Procurement Administrator must notify the Commission of any dispute and the 
Commission shall resolve the dispute.  No similar provision exists for suppliers 
aggrieved by the process.  Nothing restricts suppliers from seeking similar opportunities 
for review under the PUA. 
 
 With regard to photovoltaics, determining how to address the related issues 
should occur sooner rather than later given the concerns surrounding the late 
development of long-term renewables contracts under Docket No. 09-0373.  Whether 
such issues should be addressed in the workshops described in the preceding 
paragraph, however, is not clear.  If a consensus exists among the workshop 
participants to take up photovoltaic issues, perhaps is would be appropriate to do so.  
But it appears to the Commission that the participants may be better off focusing on 
implementation of the Plan approved in this proceeding and discussing photovoltaics in 
separate workshops. 


