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BRIEF ON EXCEPTIONS OF  

The Illinois Competitive Energy Association (“ICEA”), by one of its attorneys, 

pursuant to Section 200.830 of the Public Utilities Act (the “Act”) and Section 200.820 of 

the Rules of Practice of the Illinois Commerce Commission (“Commission” or “ICC”), 

hereby submits its Brief on Exceptions to the Administrative Law Judge’s (“ALJ”) 

Proposed Order issued in this matter on November 22, 2010.  Specifically, ICEA takes 

exceptions to the Commission Analysis and Conclusions in Section VII.C addressing 

Long-Term Renewable Resources. Replacement Language for the Exceptions regarding 

the Commission Analysis and Conclusions in Section VII.C of the Proposed Order are 

attached hereto and made a part hereof of Exhibit A.   

THE ILLINOIS COMPETITIVE ENERGY ASSOCIATION  

 

I. 

By far the most contentious issue in this proceeding was the proposal by certain 

parties to acquire long-term renewable energy.  The controversial proposal prompted 

numerous questions and objections, including those from the Illinois Power Agency 

(“IPA”), Illinois Commerce Commission (“Commission”) Staff (“Staff”), Ameren Illinois 

Companies, Commonwealth Edison Company, Constellation NewEnergy, Inc. and 

Constellation Energy Commodities Group, Inc., Exelon Generation Company, and the 

Executive Summary 
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Retail Energy Supply Association.  Unfortunately, none of the questions or objections 

posed by the parties were adequately answered or addressed by any analysis or 

evidence submitted in this proceeding.  It is the Commission’s responsibility to approve a 

procurement plan only upon determining that the plan, based on the record before it, will 

ensure adequate, reliable, affordable, efficient, and environmentally sustainable electric 

service at the least total cost over time, taking into account any benefits of price stability. 

220 ILCS 16-111.5(d)(4). The record currently before the Commission does not support 

such a determination.  

II.  The Law Does Not Require Long-Term Energy Contracts

Based on a faulty interpretation of the law, the Proposed Order concludes that 

long-term energy contracts must be included in this year’s Plan.  The Proposed Order 

summarizes its understanding as follows:  

  

 
The last sentence of Section 1-20(a)(1) of the IPA Act states, "The 
procurement plans shall be updated on an annual basis and shall include 
electricity generated from renewable resources sufficient to achieve the 
standards specified in this Act." (emphasis added)  "Electricity" is not 
separately defined in the IPA Act and is clearly not within the definition of a 
REC.  The Commission therefore understands the term to have its 
common meaning.  Accordingly, the Commission interprets Section 1-20 
of the IPA Act as requiring the procurement of actual renewable energy, not 
just RECs. 

 Section 1-75(c) of the IPA Act corroborates this interpretation of 
Section 1-20.  Subsection (c)(1) of Section 1-75 provides: "A minimum 
percentage of each utility's total supply . . . procured for each of the 
following years shall be generated from cost-effective renewable energy 
resources . . . ." (emphasis added)  RECs do not directly provide supply to 
serve a load, nor do RECs directly generate supply.  The Commission 
understands this statutory provision to mean that a portion of a utility's 
supply shall consist of actual renewable energy, rather than just RECs, in 
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the context of satisfying the RPS.  Moreover, the Commission observes 
that under Section 1-56 of the IPA Act, when procuring renewable energy 
resources, the IPA shall enter into long-term contracts whenever possible. 

The Commission therefore appears bound to require that the Plan 
provide for the procurement of renewable energy and not simply RECs.  
The renewable energy should also be acquired through long-term 
contracts, when possible, in compliance with Section 1-56 of the Act. 

(Proposed Order at 79.) 

The Proposed Order’s reliance on certain specific excerpts of the IPA Act, to the 

exclusion of other elements of the law, accounts for the Proposed Order’s apparent 

confusion.  For example, the Proposed Order hinges its argument in favor of a long-term 

energy procurement on the inclusion of the word “supply” in Subsection (c)(1) of Section 

1-75.  (Proposed Order at 79).  The Proposed Order argues that because RECs do not 

directly provide supply to serve a load, nor do RECs directly generate supply, they cannot 

fulfill the obligations.  (Proposed Order at 79).   

In doing so, the Proposed Order places emphasis on the wrong phrase within the 

statute, and completely ignores the fundamental requirement contained within that same 

provision; that the supply “be generated from cost-effective renewable energy resources . 

. . ." (emphasis added).  Section 1-10 of the IPA Act defines “renewable energy 

resources” as “energy and its associated renewable energy credit or renewal energy 

credits from wind, solar …” (emphasis added).  Section 1-75 does not state that the 

procurement must be for “energy and its associated renewable energy credit.”  Had the 

Legislature intended that to be the case, they could have limited the procurement in that 

fashion to exclude RECs.  They did not.  The Legislature clearly contemplated that 

RECs alone could be utilized in fulfilling RPS obligations.  
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The Proposed Order’s interpretation is not only contrary to the express language 

of the statute, but violates basic tenets of statutory construction.  The Proposed Order’s 

interpretation of the statute would render the definition of “renewable energy resources” 

to include “renewal energy credits from wind, solar …” entirely superfluous to the law.  

Such a reading is in direct conflict with the well-established rule of statutory construction 

that a law must be read “so that no term is rendered superfluous or meaningless.” 

(PrimeCo Personal Communications v. Illinois Commerce Comm’n, 196 Ill.2d 70, 91 

(2001); see also People v. Wisslead, 108 Ill. 2d 389, 394 (1985); Town of Libertyville v. 

Blecka, 180 Ill. App. 3d 677, 681 (2nd Dist. 1989), appeal denied 127 Ill. 2d 619 (1989)). 

Additionally, the Proposed Order fails to consider Subsection (c)(2) of Section 1-75 

of the IPA Act, which provides context for the inclusion of the word “supply” in the 

preceding subsection. 
 
 

(2) For purposes of this subsection (c), the required procurement of 
cost-effective renewable energy resources for a particular year shall be 
measured as a percentage of the actual amount of electricity 
(megawatt-hours) supplied by the electric utility to eligible retail customers 
in the planning year ending immediately prior to the procurement. For 
purposes of this subsection (c), the amount paid per kilowatt hour means 
the total amount paid for electric service expressed on a per kilowatt hour 
basis. For purposes of this subsection (c), the total amount paid for electric 
service includes without limitation amounts paid for supply, transmission, 
distribution, surcharges, and add-on taxes.  

Referring to “supply” does not require that there necessarily be an energy component in 

the procurement of the resource.  Rather, the cost of the procurement simply gets 

factored in to the price per kilowatt hour that customers will pay, and thus becomes part of 
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the “supply”.  There is simply no other way by which to calculate how much needs to be 

procured, and how to calculate the procurement in the context of the statutory cost cap. 

The Proposed Order continues its justification for mandated long-term contracts, 

relying in part on Section 1-56 of the IPA Act.  The Proposed Order correctly indicates 

that the subsection reads as follows:  
 

(c) The Agency shall procure renewable energy resources at least once 
each year in conjunction with a procurement event for electric utilities 
required to comply with Section 1‑75 of the Act and shall, whenever 
possible, enter into long-term contracts. 

However, that subsection pertains to the Illinois Power Agency Renewable Energy 

Resources Fund.  The Renewable Energy Resources Fund is the vehicle by which the 

IPA collects the Alternative Compliance Payment (“ACP”) from suppliers, which is 

discussed further below.  Therefore, the subsection referred to above determines how 

the millions of dollars collected each year through the ACP is spent.  The means by 

which monies in the Renewable Energy Resources Fund are to spent is distinct from, and 

completely independent of, the annual procurement process for utilities.  Moreover, 

there is no similar language favoring long-term contracts contained in the portion of the 

IPA Act that sets forth the annual procurement process for utilities. 

Perhaps as a result of the Proposed Order’s erroneous conclusion that the 

Commission has no choice but to accept long-term energy contracts in the Plan, the 

Proposed Order additionally fails to consider cost considerations in its procurement 

decisions, as it must.  Section 1-20(a)(1) of the IPA Act includes, as one of the agencies 

goals, to “ensure adequate, reliable, affordable, efficient, and environmentally 

sustainable electric service at the lowest total cost over time…” (emphasis added).  In 
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meeting that objective, Section 1-75(c)(1) requires that certain minimum specified 

amounts be procured from “cost-effective renewable energy resources…” (emphasis 

added) 
 

The Proposed Order comes to its novel conclusion that long-term energy contracts 

are statutorily required under the misapprehension that no one has previously studied the 

requirements of the law as pertains to long-term renewable contracts in the context of the 

review of an IPA plan (Proposed Order at 79).  Contrary to that belief, this is not the first 

time that the Commission has been asked to address the appropriateness of the inclusion 

of long-term renewable resources as part of the IPA’s procurement plan.  The 

Commission was first faced with a recommendation to implement the use of long-term 

renewable resources two years ago, and the Commission at that time specifically 

assessed the requirements under the law.  In declining to order the use of long-term 

renewable contracts, the Commission cited the lack of sufficient analysis in the record to 

permit an informed decision on the issue. (Order, ICC Docket No. 08-0519, Order entered 

January 7, 2009 at 45.)  More importantly, the Commission found that the IPA was not 

permitted to undertake the acquisition of multi-year or long-term renewable resources, 

with the only exception being a change in law that required the use of multi-year or 

long-term renewable resources. (Id.) That change in law requiring long-term acquisitions 

never occurred and, absent enactment of such a law, long-term renewable energy may 

only be pursued if supported by the evidence in the record.  No such evidence exists in 

the current record. 
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III.  
 

Consumers Do Not Benefit From Long-Term Energy Contracts  

A. Long-Term PPAs Are Not In The Best Interest of Illinois Consumers  

The manner in which the Commission allows the IPA to manage the default service 

procurement obligations of ComEd and Ameren, including compliance with the 

Renewable Portfolio Standards (“RPS”) has a direct impact on competitive wholesale and 

retail markets and, ultimately, on consumers’ interests.  ICEA does not support the 

Commission adopting policies and protocols for the IPA that has the IPA and the electric 

utilities entering into long-term contracts for which they receive full cost pass-through 

protection.  Such policies create an untenable investment and competitive conundrum. 

While competitively bid long term contracts provide for a modicum of competition among 

developers, they retain little or no exposure to competitive market outcomes.   

If the proposed long-term contracts are approved by the Commission, the 

premiums for renewable energy implicit in the 20-year, long-term contracts will 

necessarily be included in the annual calculation of the RPS bill-impact cap.  By 

definition, this also means that the premiums implicit in the 20-year, long-term contracts 

will also be included in the RES funded Alternative Compliance Payments (“ACP”) since 

the ACP rate is a direct derivation of the IPA’S RPS procurement price.  Since by law at 

least 50% of RES RPS compliance is via payment of ACPs, the premiums created by 

these contracts will potentially increase prices for all Illinois customers, not just eligible 

retail customers served by the IPA.  220 ILCS 5/16-115D(d).  In 2009, when the IPA 

procurement was limited to solely buying one year RECs, the full RPS procurement was 

accomplished at a price below the bill-impact cap.  With the inclusion of 20-year 

contracts in the procurement, it is highly likely that the full premium allowed under the bill 
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impact cap will be incurred by both “eligible retail customers” and, through the ACP rates, 

RES-served customers.   

Furthermore, ICEA is puzzled why the Proposed Order is proposing to enter into 

20-year PPAs, ignoring the utilization of the ACP collections (IPA Renewable Energy 

Resources Fund) to fund long-term procurement.  ICEA understands that one of the 

stated benefits of the ACP mechanism was to use ACP payments to create a fund for 

“premiums” for long term contracts without further increasing the costs and price risks to 

eligible customers.  The law’s stated goals of minimizing customer bill impacts and 

providing a funding source for long-term renewable energy contract premiums via the IPA 

Renewable Energy Resources Fund is a preferable and statutorily correct approach to 

support the development of incremental renewable resources in the state.  Further, since 

the minimum amount of the ACP payments can be reasonably projected, there is no 

reason that the IPA cannot utilize those funds in a procurement for long term REC 

delivery and therefore capture any purported benefits of current federal renewable energy 

incentives and hedging of the impact of potential federal carbon controls.   

ICEA would also remind the Commission that Public Act 96-0159 states that the 

IPA Renewable Energy Resources Fund procurement “shall not exceed the winning bid 

prices paid for like resources procured for electric utilities required to comply with 1-75 of 

this Act.”  This statutory provision is another reminder of the intent of the Illinois General 

Assembly as it relates to long-term contracting.  ICEA would suggest that if the premium 

under any long-term contract is not projected to be equal to or less than the procurement 

of one year RECs, then the proposed procurement is in violation of the IPA Act.   
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B. The Record Is Devoid Of Benefits Of Long-Term Energy Contracts 

This year’s proposal for long-term contracts of energy remains devoid of any 

analysis on which the Commission could reasonably rely to make an informed decision 

that the proposal is in the best interest of consumers.  Long term procurement of energy 

contracts were purportedly justified by the IPA in last year’s plan on the theory that a 

hedge was needed against the asserted price risk associated with potential federal 

carbon controls.  There has been no such discussion in the current proceeding of such a 

need, and the IPA itself has abandoned that justification.  Rather than a fully developed 

exposition on the benefits and detriments of using long term renewable contracts in the 

IPA procurement plan, the Proposed Order ignores the criticism and caution of the IPA, 

Staff, the utilities, and competitive suppliers that serve the majority of load in the state, 

and instead exclusively relies on the wind developers themselves. 

The Proposed Order’s dismissal of both the legal requirement regarding costs and 

the importance that costs may have on customers, the competitive market, and the future 

economic development of the state cannot be ignored.  Consumers will not be 

adequately protected against higher rates. The Proposed Order fails to acknowledge 

several important facts. First, there is no framework on which to analyze the impacts of 

the procurement.  The Proposed Order throws out Appendix K, finding that it “should not 

be considered the starting point for long-term renewable contract development for such 

contracts under this Plan.” (Proposed Order at 81).  However, it provides no alternative 

framework.   
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Second, any procurement is governed by cost caps, and therefore must be within 

an established benchmark.  However, the benchmark to be used has yet to even be 

developed, and once it is, will only serve along with the caps to assure prices will not 

exceed a certain amount. The benchmark and caps do not in any way protect Illinois 

consumers from paying premium prices in order to subsidize certain types of generation 

to the exclusion of others.  There is inherent risk in creating a benchmark that requires 

predicting energy prices 20 years into the future. The Commission would be wise to recall 

the PURPA debacle as it is eerily similar to the path that the Proposed Order 

recommends that the IPA embark upon – and is likely to produce similarly disastrous 

results. Not that long ago, in an attempt to encourage the use of certain generation over 

others, utilities were required to enter into 10-20 year contracts for power from qualifying 

facilities. The contract price was tied to a projection of the utilities’ long-term avoided 

costs. The concept on its face made sense; it encouraged the development of small 

distributed non-fossil generation at no increased cost to consumers. The reality, however, 

was an overpayment by consumers in some instances of more than five times the then 

current market price because the predictions of the utilities’ avoided costs were so 

overstated. According to the Energy Information Administration, PURPA contracts 

nationwide have caused consumers to pay billions of dollars above market prices. 

The bottom line is that trying to predict energy prices 20 years into the future is a 

difficult task inherent with risk, regardless of who is doing the forecasting. Comparing the 

price of the long-term renewable contracts against an ambiguous benchmark is no 

assurance that consumers are going to be paying the lowest cost overtime. It simply 

assures that customers will not be paying more than the unreliable prediction of what 
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prices may be for the next 20 years. The PURPA situation should serve as a real life 

caution for this Commission to not permit the IPA to place that risk on the backs of Illinois 

consumers.  

The lack of economic support for long-term contracts in the utility procurement 

process is clearly evidenced by the fact that the renewable developers need the 

long-term contracts, in addition to ARRA and other state incentives, and in addition to the 

wind preferences in the State RPS requirements, in order to receive financing to go 

forward with the projects. The IPA Plan is not the appropriate vehicle to seek additional 

subsidies for the development of projects that are otherwise uneconomic. As ICEA stated 

in its Response to the IPA’s Supplemental Recommendations, the 2009 and 2010 ACP 

payment calculations should be used, as the General Assembly intended, to fund the 

development of renewable resources that otherwise would not be developed. The 

Proposed Order’s failure to address this fact is only magnified by the ever growing list of 

state mandated long-term customer funded contracts, including the Tenaska Taylorville 

Energy Center project and potentially the FutureGen 2.0 project.  

The impact to consumers and the broader policy implication of the IPA’s proposal 

cannot be fully understood in a vacuum. It is imperative that the Commission consider this 

proposal in the broader context of the direction Illinois energy policy is heading. ICEA 

reiterates at this point, as it has in its earlier filings in this proceeding, that it is not opposed 

to the concept of long term contracting when done outside of a utility default service 

supply portfolio.  Indeed, ICEA members have entered into a number of long-term power 

purchase agreements with renewable resource developers, including wind developers 

here and across the country. The difference is, ICEA members wear the risk if the price of 
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power drops below what is needed to support the long-term power purchase agreements; 

not their customers.  The Proposed Order contains no explanation of why utility default 

service customers should wear this risk.  
 
 

IV.  

The Commission’s duty is to make its findings regarding what is in the interest of 

Illinois consumers based on the evidence in the record.  For the reasons stated herein, 

ICEA respectfully requests that the Commission modify the Proposed Order as provided 

in these Exceptions.  

Conclusion  

Respectfully Submitted, 

Respectfully 

Submitted,  

       John Gomoll 

s/ John Gomoll  

       Counsel for ICEA 
 P.O. Box 211 
 Saint Charles, Illinois 60174 
 (630) 640-6213 
 john@johngomoll.com 

 
 
 
 
 
 
Dated: December 1, 2010  


