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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

ILLINOIS POWER AGENCY 

 

Petition for Approval of the 

220 ILCS 5/16-111.5(d) Procurement Plan 

: 

: 

: 

: 

 

No. 10-0563 

 

BRIEF ON EXCEPTIONS OF 

EXELON GENERATION COMPANY LLC 

Exelon Generation Company, LLC (“ExGen”) submits this Brief on Exceptions to the 

Proposed Order (the “Proposed Order”) issued by Administrative Law Judge ( “ALJ”) Albers on 

November 22, 2010.  ExGen has no exceptions concerning the majority of the Proposed Order.   

ExGen offers exceptions only to Section VII C 15 in which the Proposed Order erroneously 

concludes that the Illinois Power Agency Act (“IPA Act”) requires “the procurement of actual 

renewable energy, not just RECs,” and determines that, due to “the absence of any other viable 

alternative,” Iberdrola's proposal for renewable resource procurement should be approved.   

Proposed Order at 79-80. 

I. Section VII C 15 Procurement of Renewable Resources 

 

 A. The Proposed Order’s Interpretation 

  Of The IPA Act Is Erroneous – Exception 1 

 

 The ALJ's interpretation of the IPA Act to require procurement of "renewable energy and 

not simply RECs" is inconsistent with the language and purpose of the IPA Act.  The Illinois 

Commerce Commission (the “Commission” or “ICC”) has construed the IPA Act consistently to 

permit the procurement of RECs to satisfy the renewable energy resources requirements.  In 

Docket 07-0528-07-0531, the Commission considered an objection by Invenergy, which 
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questioned whether satisfaction of the statute's "renewable energy goals through the use of RECs 

will provide sufficient encouragement for the construction of new renewable generation in 

Illinois."  Final Order at 62.  The Commission approved the Procurement Plan providing for the 

use of RECs only, stating that "Section 1-10 of the IPAA defines renewable energy resources to 

include associated renewable energy credits."  Final Order at 62.  In Docket 08-0519, the IPA 

again proposed "utilizing one-year RECs to meet the statutory requirements."   Final Order at 

45.  Not only did the Commission approve this approach, but it also noted that there "are 

potential risks as well as potential benefits associated with long-term renewable contracts." As a 

result, the Commission prohibited use of such contracts, stating that "in an effort to protect utility 

ratepayers, the Commission finds that for the 2009 Procurement event, the IPA is not permitted 

to undertake the acquisition of multi-year or long-term renewable resources." Final Order at 45.   

 In Docket 09-0373, the Final Order states that the "Commission understands that the IPA 

plans to acquire short-term RECs to meet the minimum RPS required under the PUA and IPA 

Act."  Final Order at 126.  Approving that approach, "the Commission finds that the IPA should 

be authorized to conduct a single short-term REC acquisition event" to meet the RPS 

requirements for both ComEd and Ameren.  Final Order at 127.  While the Commission also, for 

the first time, approved use of long-term renewable energy and RECs, it described the dispute 

over whether to authorize such contracts as a “difficult issue” and specifically did not determine 

that the procurement of renewable energy, as opposed to RECs, was required under the 

provisions of the IPA Act. Moreover, the Commission approved Appendix K strictly for the 

2010-2011 procurement cycle and not the inclusion of long-term contracts for any future 

procurement.  Final Order at 115. 
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 The Proposed Order cites each of these decisions and notes that, with the exception of 

Docket 09-0373, they have not “called for the procurement of renewable energy.”  Proposed 

Order at 79.   The Proposed Order suggests that the failure of the Commission to conclude that 

“procurement of renewable energy and not simply RECs” is required under the IPA is 

attributable to the absence of any reference by the parties in those proceedings to IPA Section 1-

20 as a possible source of such a requirement.  ExGen respectfully submits that a different 

conclusion is far more persuasive.  No party in the first three IPA procurement proceedings, 

including those who advocated use of renewable energy contracts, contended that Section 1-20 

required them because the statute‟s language does not support that result.   

 Section 1-20 enumerates the “General Powers” of the IPA, providing that the IPA “is 

authorized to do each of the following” listed functions, which are described in very general, 

non-specific language.  As such, Section 1-20 is an overview of the IPA‟s jurisdiction and 

powers, not a specification of the requirements that govern each of those activities.  With respect 

to procurement of renewable energy resources, two specific provisions of the IPA Act, Sections 

1-56 and 1-75c, set forth the statutory requirements governing the IPA‟s procurement of 

renewable energy resources.  Unlike Section 1-20, which the Proposed Order acknowledges 

contains general, undefined language, Sections 1-56 and 1-75c use specific terms that are defined 

in the IPA Act.   

 Illinois law is clear that “where there exists a general statutory provision and a specific 

statutory provision, either in the same or in another act, which both relate to the same subject, the 

specific provision controls and should be applied.” People v. Villarreal, 152 Ill. 2d 368, 379 

(1992); People ex rel. Kempiners v. Draper, 113 Ill. 2d 318, 321 (1986).  The specific provisions 

of the IPA Act (Sections 1-56 and 1-75c) use the defined term “renewable energy resources” to 
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describe exactly what the IPA “shall procure” and exactly what the IPA “shall include” in its 

procurement plans.  Renewable energy resources include RECs, as the Commission has 

repeatedly concluded and as the parties to every procurement proceeding have conceded.  The 

specific provisions of Sections 1-56 and 1-75c are controlling.  

 Even if a conflict existed between Section 1-20 and the specific sections of the IPA Act 

governing procurement, the specific sections, not the “general powers” section would apply.  

However, ExGen submits that there is no conflict.  While Section 1-20 uses general language, 

the words refer to the same “renewable energy resources” for which the IPA imposes specific 

procurement obligations.  There is no conflict between Section 1-20‟s reference to “electricity 

generated from renewable resources” and the defined term “renewable energy resources.”  20 

ILCS 3855/1-20, 1-10.  Both include RECs.  “RECs are increasingly seen as the „currency‟ of 

renewable electricity and green power markets.”  US EPA Green Power Partnership July 2008.
1
   

“Because RECs are monitored and verified, individuals and organizational buyers can buy RECs 

and be confident that electricity generated on their behalf was done so with renewable energy 

resources.”
2
  When the IPA or individual consumers buy “electricity generated from renewable 

resources,”
3
 they want to be confident that electricity is generated on their behalf through the use 

of renewable resources.  RECs provide that assurance.  That is all that Section 1-20 contemplates 

– that IPA procurement will promote the generation of electricity from renewable resources 

“sufficient to achieve the standards specified”
4
 in the IPA Act.  

                                                 
1
 http://www.epa.gov/greenpower/documents/gpp_basics-recs.pdf. 

2
 http://www.epa.gov/greenpower/documents/gpp_basics-recs.pdf. 

3
 20 ILCS 3855/1-20(a)(1) 

4
 20 ILCS 3855/1-20(a)(1) 
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 Just as there is no conflict between Section 1-20 and the specific sections of the IPA Act 

governing procurement, the reference in Section 1-75c to the renewable portfolio standard 

percentage being “generated” from cost-effective renewable energy resources does not render the 

statutory definition of renewable energy resources inapplicable or ineffective.  The Proposed 

Order‟s contention that the words “shall be generated from” in Section 1-75 corroborates the 

position that the IPA Act requires the procurement of “actual renewable energy, rather than just 

RECs” is simply incorrect.   Because the “generated from” language appears in the provision of 

the IPA Act specifically governing the renewable portfolio standard requirements, the Proposed 

Order‟s interpretation would prohibit the use of RECs entirely.  No party has made any such 

contention, and the provisions of the Proposed Order itself are inconsistent with that view, 

providing for the use of RECs or renewable energy contracts.  Once again, the specific statutory 

definition of renewable energy resources is controlling.  That definition includes RECs as 

renewable energy resources.  RECs are appropriately procured under Section 1-75c, and the very 

purpose of RECs is to assure that electricity is being generated from renewable energy resources. 

 The Commission should interpret the IPA Act in accordance with its plain language.  The 

plain language of the provisions specifically governing the IPA‟s procurement obligations 

provide for procurement of “renewable energy resources,” which include RECs.  When all of the 

specific provisions of the IPA Act governing procurement are satisfied, the IPA Act also permits 

use of renewable energy contracts, but it does not require them. 

 

 B. A Different Perspective On 

  Iberdrola’s “Compromise” Proposal – Exception 2 

 

 The Proposed Order‟s conclusion on the procurement of renewable resources begins by 

stating that “[t]he Commission appreciates Iberdrola's efforts to resolve through compromise 
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perhaps the most contentious issue in this proceeding.”  Proposed Order at 77.  ExGen 

understands the Commission‟s interest in the parties making efforts to find common ground on 

difficult issues.  It is often the case that disagreements can be narrowed and alternative solutions 

can be developed through cooperative discussions.  However, that simply is not possible when 

one party‟s position is so extreme and inconsistent with the statutory standards for approval that 

it leaves no room for resolution by negotiation.  ExGen submits that Iberdrola‟s so-called 

“compromise” proposal presented the parties with just such a dilemma.   

 Apart from the wind interests, there was widespread opposition to Iberdrola‟s initial plan 

and to its revised suggestion.   The Proposed Order notes that the IPA, the agency charged with 

the development and conduct of procurement plans, concluded that the wind recommendations 

for plan revisions were “untenable,” that, because of declining REC prices, the IPA‟s Plan 

offered the promise of “low compliance costs” throughout the medium term, and that Iberdrola‟s 

complex workshop suggestion contravenes the Public Utilities Act and “would usurp the 

authority of the Procurement Administrator.”  Proposed Order at 74.  The Proposed Order reports 

the conclusion of various parties who support “the positions of the IPA and Staff that the 

procurement of one-year RECs for this year‟s Plan is appropriate.”  Proposed Order at 75.  

Support for the Iberdrola “compromise” plan, on the other hand, was “scant.”  Id. 

 In summary, Iberdrola‟s compromise proposal was not a compromise reflecting 

consideration of the positions of all parties.  Iberdrola did not approach any of the many parties 

who strongly opposed its plan to determine whether there were areas in which agreement could 

be reached.  Instead, Iberdrola proposal was, in effect, a unilateral effort to salvage a plan that 

was widely opposed.  The tactic of “scaling back” a completely unreasonable proposal should 

not be rewarded by approving the initial plan with all of its flaws.  And yet, that is what the 
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Proposed Order would do.  We urge the Commission to examine Iberdrola‟s initial plan and its 

“compromise,” taking into account the objections to them raised by many parties with diverse 

interests, and conclude that the Proposed Order‟s adoption of the Iberdrola plan is not 

appropriate. 

 C. An Alternative Perspective On 

  The Appendix K Issue – Exception 3 

 

 The Proposed Order recites the IPA‟s position that the wind interests “spend an 

exorbitant amount of time criticizing Appendix K from the Plan approved in Docket No. 09-

0373.”  That observation is accurate and warrants an effort to provide an alternative perspective 

on the complaints that have been raised about Appendix K and the process in Docket 09-0373 

that led to its approval.  While there are differences of opinion about the Appendix K terms, the 

effort to portray them as onerous requirements that were imposed on wind interests in Docket 

09-0373 without any opportunity to voice competing views is just not correct, as demonstrated 

by the record. 

 The record in Docket 09-0373 supports the conclusion that, although the IPA‟s Appendix 

K filing came late – on November 9, 2009 – a month after the ICC determined that hearings were 

not necessary, the wind community did have an opportunity to comment on the new filing.  ALJ 

Jones entered a procedural order on November 9, 2009 giving all parties an opportunity to 

submit responses to the IPA‟s Appendix K motion by November 13, 2009 and replies by 

November 16, 2009.  Wind on Wires (“WOW”) filed a response on November 13, 2009 in which 

it proposed changes to Appendix K, and concluded by stating, “Wind on the Wires respectfully 

requests that the Commission approve Appendix K with the changes described herein.”  WOW 

filed a reply on November 16, 2009 in which it opposed the Illinois Competitive Energy 

Association‟s (“ICEA”) alternative request for a hearing, again urging the ICC to approve 
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Appendix K with the changes proposed by WOW.  On November 30, 2009, WOW filed a brief 

on exceptions, suggesting some revisions to the Proposed Order, but making clear that WOW 

was not objecting to the entire procedure or contending that it had not had an opportunity to 

comment effectively.  In its brief, WOW stated:  “Wind on the Wires‟ exceptions are limited to 

the long-term renewable resources (VII.A) and address: [1] the decision to use average locational 

marginal price in calculating the shortfall for energy and renewable energy credits instead of a 

volume weighted average locational marginal price, and [2] the decision to implement a supplier 

credit requirement without an upper limit.”  WOW Brief on Exceptions at 1.  On December 17, 

2009, WOW gave notice of its intent to participate in the December 22, 2009 oral argument 

before the Commission.  WOW Notice of Intent to Participate at 1. 

  The wind community clearly had the opportunity to make submissions and offer views 

concerning the IPA‟s Appendix K filing in Docket 09-0373.  Because the filing came after the 

normal comment procedure, the setting in which the submissions were made necessarily differed 

from the ordinary process.  The schedule was shorter and the potential for a detailed hearing may 

have been more limited given the short time frames.  Nonetheless, ICEA proposed that a hearing 

be held, and WOW opposed that suggestion, indicating that, if the wind community had desired a 

hearing, a request could have been made and may have been granted.  

 The parties now have divergent views on some of the Appendix K terms, but those 

differing views should stand on their own.  The “exorbitant” amount of time the wind interests 

spend criticizing the Commission‟s procedures in Docket 09-0373 is not warranted.  The 

procedures in Docket 09-0373 were reasonable under the circumstances.  Annual procurement 

proceedings are necessarily expedited in order to comply with the deadlines established by the 

IPA Act.  When special issues such as the Appendix K proposal arise, additional timing 
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constraints are presented.  The Commission acted fairly and reasonably to address those issues in 

Docket 09-0373.  The effort to advance the anti-Appendix K agenda by castigating the 

Commission‟s procedures in Docket 09-0373 should be seen for what it is. 

 D. The Absence Of Analysis And 

  Compliance With  The IPA Act’s 

  Requirements Precludes Approval 

  Of Iberdrola’s Proposal And The 

  Proposal Is Not Needed To 

  Promote Development Of 

  Economic New Wind Projects – Exception 4 

 

 Whether the IPA‟s procurement plans should include long-term renewable resource 

contracts has received significant attention in recent procurement proceedings.  There are 

numerous legal and practical problems with such proposals, including the failure to satisfy the 

“standard wholesale contracts”
5
 requirement, the absence of applicable “benchmarks”

6
 to 

evaluate the bids, the inability to compare proposals on price alone, and the lack of evidence that 

the contracts could satisfy the “lowest total cost over time”
7
 standard.  There is no analysis in this 

proceeding to support approving Iberdrola‟s proposal in the face of all of these obstacles.  The 

Proposed Order essentially acknowledges this, not identifying sufficient analysis in support of 

the plan, but merely stating that it is “better defined” than the alternative wind interest proposals. 

However, the overwhelming majority of the participants outright opposed Iberdrola‟s original 

and “compromise” proposal. The participants did not want to alter Iberdrola‟s proposals; they did 

not want it included in the procurement plan. Therefore, no alternative suggestions or wording 

would have been given.  

                                                 
5
 220 ILCS 5/16-111.5(b)(3)(iv) 

6
 220 ILCS 5/16-111.5(c)(1)(ii) 

7
 220 ILCS 5/16-111.5 (d)(4) 
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 Iberdrola seeks to persuade the Commission that, notwithstanding these deficiencies and 

the lack of analysis, the plan should be approved because it is necessary to promote the 

development of new wind projects, which cannot proceed absent the certainty of 20-year 

agreements of the type Iberdrola advocates.  That view disregards the fact that numerous wind 

projects have been developed under bilateral agreements without the artificial support that 20-

year contracts proposed in this proceeding would provide.  Non-economic projects may require 

such support, but the Commission and the IPA have no obligation to promote non-economic 

proposals, particularly when the renewable portfolio standards of the statute can be satisfied by 

other means.   

 

Pursuant to Section 200.830 of the Rules of Practice of the Commission, 83 Ill. Admin. 

Code § 200.830, suggested replacement language is provided in numbered Exceptions, attached 

hereto as Attachment A, in redlined “legislative” form.  Only the sections of the Proposed Order 

on which ExGen offers Exceptions are included in Attachment A. 
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II. Conclusion 

For the reasons stated herein and in ExGen‟s prior submissions in this Docket, ExGen 

respectfully requests that the Commission modify the Proposed Order as provided in its 

Exceptions and, in all other respects, adopt the Proposed Order. 

 

Dated:  December 1, 2010 Respectfully submitted, 

Exelon Generation Company, LLC 
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Exelon Generation Company, LLC 
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