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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 

 
ILLINOIS POWER AGENCY 
 
Petition for Approval of the 220 ILCS 
5/16-111.5(d) Procurement Plan 

 : 
: 
: 
: 

 

Docket No. 10-0563 

 

 
 

STAFF OF THE ILLINOIS COMMERCE COMMISSION BRIEF ON EXCEPTIONS 
 

 
 The Staff of the Illinois Commerce Commission ("Staff"), by and through its counsel, 

and pursuant to Section 200.830 of the Commission's Rules of Practice (83 Ill. Adm. 

Code 200.830), respectfully submits its Brief on Exceptions (―BOE‖) in the above-

captioned matter. 

 

I. BACKGROUND 

 On September 29, 2010, the Illinois Power Agency’s (―IPA‖) filed its Final Power 

Procurement Plan (―Plan‖) to the Illinois Commerce Commission (―Commission‖), thereby 

initiating this docket.  On October 4, pursuant to Section 16-111.5(d)(3) of the Public 

Utilities Act (―PUA‖) and an October 1, 2010 ruling by the administrative law judge 

(―ALJ‖), Staff, Iberdrola Renewables, Inc. (―Iberdrola‖ or ―IBR‖), the Retail Energy Supply 

Association (―RESA‖), Constellation Energy Commodities Group (―Constellation‖), Wind 

on the Wires (―WOW‖), Commonwealth Edison Company (―ComEd‖), Ameren Illinois 

Company (―Ameren‖), and Duke Energy Generation Services Holding Company (―Duke‖) 

filed Comments and Objections to the Plan.  On October 18, 2010, pursuant to the 

previously mentioned October 7, 2010 Notice of Commission Action and Notice of 
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Administrative Law Judge’s (―ALJ‖) Ruling, responses to objections were filed by the 

Staff, IPA, Constellation, WOW, ComEd, Ameren, and the Natural Resources Defense 

Council.   

On November 10, 2010,1 IBR filed a motion for leave to file supplemental 

comments on the IPA’s 2011 Procurement Plan (―Plan‖) and a motion to amend the 

procedural schedule previously established in this proceeding by the ALJ.  On November 

12, 2010 the ALJ granted both of IBR’s motions.  In the ALJ’s ruling, IBR was directed to 

make a compliance filing by November 15, 2010 indicating whether it intends its 

compromise position to be effective only in the event that all other parties accept/do not 

object to the compromise position as set forth in its November 10, 2010 Supplemental 

Comments.  IBR did not make a compliance filing until November 16, 2010 at 3:58 p.m.  

In its compliance filing IBR states that if a reasonable number of other participants 

support IBR’s proposal then IBR believes its proposal should be adopted. (IBR 

Compliance Filing, p. 1) 

Staff, Exelon Generation, LLC, (Exelon), Horizon Wind Energy, LLC, (―Horizon‖), 

Ameren, RESA, WOW, Illinois Wind Energy Association (―IWEA‖), Environmental Law 

and Policy Center (―ELPC‖), Duke, IPA, TradeWind Energy LLC. (―TradeWind‖) and 

ComEd filed Responses to IBR’s proposed framework for resolution.  ComEd, IBR, IPA, 

RESA, and Staff each filed replies thereto.   

On November 22, 2010, the ALJ issued a Proposed Order (―ALJPO‖).  Staff’s Brief 

on Exceptions follows. 

                                            
1
 The motions were filed on e-Docket on November 10, 2010 at 9:42 p.m. and 8:10 p.m. respectively. 
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II. ARGUMENT 

 

A. Energy Efficiency Measures (VII., B.) 

 
 On page 42, in the final paragraph pertaining to the IPA’s EEAR proposal, the 

ALJPO concludes: 

 In light of these statutory and practical concerns, the Commission finds that 
the IPA should not attempt to procure energy efficiency as another resource under 
the Plan.  If it feels strongly about this issue, the IPA may want to consider seeking 
revisions to the IPA permitting its EEAR proposal.  With a revised IPA Act and a 
more detailed presentation of its EEAR proposal, the Commission would be willing 
to consider such proposals in future procurement dockets. 

 Staff fully supports the first sentence of the above-quoted paragraph, but must 

disagree with the remainder.  It is a far leap from the ALJPO’s assertion on page 40 that 

―the least expensive electricity is frequently the electricity never generated‖ to a 

conclusion that the acquisition of energy efficiency resources would be improved in some 

meaningful way by the IPA’s direct involvement.  In support of the ALJPO’s assertion that 

―the least expensive electricity is frequently the electricity never generated,‖ there are 

previous dockets where the Commission has approved the utilities’ energy efficiency 

plans (and in the process, found the programs likely to be cost effective).  However, there 

is no such history, and no record evidence in the instant proceeding, to support a 

conclusion that the acquisition of energy efficiency resources would be improved by the 

IPA’s direct involvement.  Hence, there is no rationale for the Commission to include in its 

order an endorsement that the IPA seek revisions to the IPA permitting its EEAR 

proposal. 

 Based upon the above arguments Staff recommends the following changes to the 

ALJPO: 
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Proposed Modification 
(ALJPO, p. 42) 
 

In light of these statutory and practical concerns, the Commission finds that the IPA 
should not attempt to procure energy efficiency as another resource under the Plan.  If it 
feels strongly about this issue, the IPA may want to consider seeking revisions to the IPA 
permitting its EEAR proposal.  With a revised IPA Act and a more detailed presentation of 
its EEAR proposal, the Commission would be willing to consider such proposals in future 
procurement dockets. 
 

 
 

B. Procurement of Renewable Resources (VII., C.) 

The Commission should reject the ALJPO’s flawed interpretation of the Illinois 

Power Agency Act (―IPA Act‖) that procurement plans must include ―the procurement of 

actual renewable energy, not just RECs.‖  (ALJPO, p. 79)  According to the ALJPO, 

―actual renewable energy‖ means ―electricity generated from renewable resources.‖  Id., 

p. 78.  Not only is the PO’s interpretation of the IPA Act inconsistent with the IPA Act, it is 

contrary to every Commission order to date approving procurement plans for ComEd and 

Ameren utilities.  Id., p. 79.  In every prior Commission order on this subject, the 

Commission approved procurement plans that included the procurement of unbundled 

renewable energy credits (i.e., without ―actual renewable energy‖).  In fact, up until last 

year the procurement plans approved by the Commission only procured renewable 

energy credits (―RECs‖) on an unbundled basis.  (Docket No. 07-0527, Order at 52-53; 

Docket No. 07-0528/0531 (Cons.), Order at 62 (RECs only), Docket No. 08-0519, Order 

at 45 (RECs only); and Docket No. 09-0373, Order at 126-127(mixture of Energy plus 

RECs and RECs only)  Under the ALJ’s interpretation of the IPA Act in this docket, all of 

those prior plans would violate the IPA Act. 
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In support of this break with Commission precident, the ALJ rests his novel 

interpretation of the IPA Act largely on a single sentence from one section of the IPA Act, 

Section 1-20(a)(1), which is the section of the IPA Act that sets forth the general powers 

of the IPA.  The sentence relied upon by the ALJ states that "The procurement plans 

shall be updated on an annual basis and shall include electricity generated from 

renewable resources sufficient to achieve the standards specified in this Act. (emphasis 

added)‖  (ALJPO, p. 78)  The ALJ concludes that single sentence requires renewable 

resources to include ―the electricity generated from [the] renewable resource [ ]‖.  

(ALJPO, p. 78)  In effect, the ALJPO creates its own definition for the term renewable 

energy resource, despite the fact that the term is defined already under the IPA Act as 

follows:  

"Renewable energy resources" includes energy and its associated 
renewable energy credit or renewable energy credits from wind, solar 
thermal energy, photovoltaic cells and panels, biodiesel, crops and 
untreated and unadulterated organic waste biomass, tree waste, 
hydropower that does not involve new construction or significant expansion 
of hydropower dams, and other alternative sources of environmentally 
preferable energy.  For purposes of this Act, landfill gas produced in the 
State is considered a renewable energy resource. "Renewable energy 
resources" does not include the incineration or burning of tires, garbage, 
general household, institutional, and commercial waste, industrial 
lunchroom or office waste, landscape waste other than tree waste, railroad 
crossties, utility poles, or construction or demolition debris, other than 
untreated and unadulterated waste wood. 

 
20 ILCS 3855/1-10 (Definition Renewable Energy Resources)(emphasis added) 
 

By the plain language of the IPA Act, a renewable energy resource can be one of 

two things.   A renewable energy resource can be either (A) energy and its associated 

renewable energy credits or (B) just the renewable energy credits.  Clearly a renewable 

energy resource does not have to include the energy; it can just include the renewable 

energy credit which is defined under the IPA Act to be a ―tradable credit that represents 
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the environmental attributes of a certain amount of energy produced from a renewable 

energy resource.‖ 20 ILCS 3855/1-10 (Definition Renewable Energy Credit)  Thus, the 

ALJPO’s position that the procurement of a renewable resource must ―include electricity 

generated‖ from the renewable resource is in complete contradiction of the IPA Act. 

Rather than focusing on the IPA Act’s definition of renewable energy resources 

and on the section of the IPA Act which specifically addresses the renewable portfolio 

standard requirement for procurement plans (i.e. Section 1-75(c)(1)), the ALJPO instead 

focuses on a single sentence from the general powers section of the IPA Act.  However, 

the ALJPO further argues that Section 1-75(c) of the IPA Act corroborates the ALJPO’s 

interpretation of Section 1-20 because Section 1-75(c) provides that a ―minimum 

percentage of each utility’s total supply … procured [ ] shall be generated from cost-

effective renewable energy resources.‖  (ALJPO, p. 79)  The ALJPO argues that ―RECs 

do not directly provide supply to serve load, nor do RECs directly generate supply ―for a 

utility.  This supplemental argument must fail for the same reason as the ALJPO’s 

primary argument--it continues to ignore that ―renewable energy resources‖ is an 

unambiguous and well-defined term under the IPA Act, and, as previously addressed, 

that definition includes either (A) the energy and the associated renewable energy credit 

or (B) just the renewable energy credit.  There is no requirement under the IPA Act that 

renewable energy resources must:  ―directly provide supply to serve a load‖ of the utility, 

nor must renewable energy resources ―directly generate supply‖ for the utility.  They can 

do that but they do not have to.  For the above reasons, the Commission should reject 

the ALJPO’s conclusion that renewable energy resources procured under the IPA’s 

procurement plan must include ―the actual renewable energy‖ from the renewable 

resource. 
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It is also surprising that the ALJPO would have the Commission order the 

procurement of energy AND RECs, rather than just RECs, in the form of one, three, four, 

and five year contracts (in addition to 20 year contracts), when no party in this 

proceeding made such a proposal.  All parties that proposed short-term (1 year) and 

intermediate-term (2 to 5 year) contracts asked for REC-only contracts, including 

Iberdrola. 

Putting aside the issue of whether the IPA Act allows the procurement of RECs 

only, there are strong policy reasons to only procure only one-year REC contracts for the 

2011 plan year.  As Staff and the IPA set forth in their filings in this proceeding, it is 

reasonable to observe the results of the on going 20-year renewable resource 

procurement before rushing into another long term procurement.  As the IPA pointed out, 

one of the results not known yet is the full cost of the 2010 procurements and given that 

the renewable resources budget is limited and not guaranteed, it is prudent to determine 

the cost of the 2010 procurement before proceeding with additional long term 

procurements.  Therefore the IPA’s proposal to include in this years plan the acquisition 

of only unbundled RECs through contracts covering the delivery period June 2011 

through May 2012 and no long term contracts should be approved by the Commission.  

While Staff is not suggesting that the following should be a basis for rejecting 

IBR’s proposal, Staff is compelled to bring to the Commission’s attention that if the 

Commission adopts IBR’s proposal as the ALJPO suggests as modified by the ALJ’s 

position that the procurement plan must include ―the actual renewable energy‖ from the 

renewable resource, there could be as many as eight additional RFPs or THIRTEEN 

RFPs in total for the upcoming spring-winter procurement period.  Staff estimates that 

such a plan would require roughly an additional $600,000 in procurement monitor fees 
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(+/- $200,000) and several times more than that in procurement administrator fees.  As 

the Commission is well aware, all of those costs are ultimately borne by ratepayers. (220 

ILCS 5/16-111.5(l))  It would also require the Commission to review and evaluate, within 

two business days, up to thirteen sets of procurement administrator and procurement 

monitor reports, following the RFPs.  This would add significant new burdens on top of 

the Commission’s already harried schedule.  

Finally, Staff feels compelled to bring to the Commission’s attention the fact that 

neither the Iberdrola proposal nor the ALJPO deals with the issue of how the statutory 

spending cap should be allocated between:  (A) each of the five different types of 

renewable contracts included in Iberdrola’s proposal, (B) all future contracts that would 

be needed to fulfill the IPA Act’s growing renewable resource requirements, and (C) 

allowances for potential future reductions in the statutory spending cap (due to reductions 

in customer demand).  In Staff’s view, this is a complex and important policy question that 

is left completely unanswered by the ALJPO.  Presumably, this silence means that the 

question would be up to the IPA to answer, independently, during the plan’s 

implementation phase.  The same is true of the how the resource type requirements in 

the IPA Act (wind and photovoltaic) shall be allocated between each of the five contract 

types.   

 Based upon the above arguments Staff recommends the following changes to the 

ALJPO: 

Proposed Modification 
(ALJPO, pp. 77-82) 
 

* * * 

 The Commission appreciates Iberdrola's efforts to resolve through compromise 
perhaps the most contentious issue in this proceeding.  As is obvious from the responses 
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to Iberdrola's offer, however, no consensus exists.  The Commission therefore 
understands Iberdrola's position to be that which it previously advocated. 
 
 To resolve this issue, the Commission will start with a review of the relevant 
portions of the IPA Act and PUA.  Without discussing in detail, it is clear that the 
legislative declarations and findings in Section 1-5 of the IPA Act support the 
development and procurement of renewable energy resources.  Section 1-10 of the IPA 
Act defines various terms used therein.  Section 1-10 defines "renewable energy 
resources" as: 
 

"Renewable energy resources" includes energy and its associated 
renewable energy credit or renewable energy credits from wind, solar 
thermal energy, photovoltaic cells and panels, biodiesel, crops and 
untreated and unadulterated organic waste biomass, tree waste, 
hydropower that does not involve new construction or significant expansion 
of hydropower dams, and other alternative sources of environmentally 
preferable energy.  For purposes of this Act, landfill gas produced in the 
State is considered a renewable energy resource. "Renewable energy 
resources" does not include the incineration or burning of tires, garbage, 
general household, institutional, and commercial waste, industrial 
lunchroom or office waste, landscape waste other than tree waste, railroad 
crossties, utility poles, or construction or demolition debris, other than 
untreated and unadulterated waste wood. 

 
(emphasis added) 
 
Section 1-10 defines RECs as: 
 

"Renewable energy credit" means a tradable credit that represents the 
environmental attributes of a certain amount of energy produced from a 
renewable energy resource. 

 
 Section 1-20 of the IPA Act sets forth the general powers of the IPA.  Subsection 
(a)(1) provides: 
 

(a) The Agency is authorized to do each of the following: 
(1) Develop electricity procurement plans to ensure adequate, 
reliable, affordable, efficient, and environmentally sustainable electric 
service at the lowest total cost over time, taking into account any 
benefits of price stability, for electric utilities that on December 31, 
2005 provided electric service to at least 100,000 customers in 
Illinois.  The procurement plans shall be updated on an annual basis 
and shall include electricity generated from renewable resources 
sufficient to achieve the standards specified in this Act.  
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 Section 1-56 of the IPA Act establishes the Illinois Power Agency Renewable 
Energy Resources Fund, known throughout this Order as the RERB.  Subsection (c) 
provides: 
 

(c) The Agency shall procure renewable energy resources at least once 
each year in conjunction with a procurement event for electric utilities 

required to comply with Section 1‑75 of the Act and shall, whenever 

possible, enter into long-term contracts. 

 
 Section 1-75 of the IPA Act sets forth the IPA's obligations pertaining to planning 
and procurement.  Subsection (c)(1) establishes the RPS, under which cost-effective 
renewable energy resources are to be procured in specified percentages.  The first part 
of subsection (c)(1) states: 
 

(c) Renewable portfolio standard. 

(1) The procurement plans shall include cost-effective renewable 

energy resources. A minimum percentage of each utility's total 
supply to serve the load of eligible retail customers, as defined in 

Section 16‑111.5(a) of the Public Utilities Act, procured for each of 

the following years shall be generated from cost-effective renewable 

energy resources: . . . . 
(emphasis added) 
 
 Section 16-111.5 of the PUA contains provisions relating to procurement.  
Subsection (d)(4) of Section 16-111.5 provides: 
 

(4) The Commission shall approve the procurement plan, including 
expressly the forecast used in the procurement plan, if the Commission 
determines that it will ensure adequate, reliable, affordable, efficient, and 
environmentally sustainable electric service at the lowest total cost over 
time, taking into account any benefits of price stability. 

 
 While discussing what type of renewable energy resources should be included in 
the Plan, the parties expressed a variety of views on what obligations the IPA and 
Commission are under.  Some argued that there is no requirement that any particular 
type of renewable resource be procured.  Others emphasized that whichever type of 
renewable resource is procured, it must be the lowest cost option.  The Commission has 
considered the arguments and reviewed the relevant statutory provisions.  When a 
statute is clear on its face, the Commission must abide by it.   The last sentence of 
Section 1-20(a)(1) of the IPA Act states, "The procurement plans shall be updated on an 
annual basis and shall include electricity generated from renewable resources sufficient 
to achieve the standards specified in this Act." (emphasis added)  "Electricity" is not 
separately defined in the IPA Act and is clearly not within the definition of a REC.  The 
Commission therefore understands the term to have its common meaning.  Accordingly, 
the Commission interprets Section 1-20 of the IPA Act as requiring the procurement of 
actual renewable energy, not just RECs. 
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 Section 1-75(c) of the IPA Act corroborates this interpretation of Section 1-20.  
Subsection (c)(1) of Section 1-75 provides: "A minimum percentage of each utility's total 

supply . . . procured for each of the following years shall be generated from cost-effective 

renewable energy resources . . . ." (emphasis added)  RECs do not directly provide 
supply to serve a load, nor do RECs directly generate supply.  Based upon the the IPA 
Acts definition of renewable energy resources, tThe Commission understands this 
statutory provision to mean that a portion of a utility's supply shall be generated from 
consist either the energy and the associated renewable energy credit of renewable 
resources or renewable energy credits form renewable resources. of actual renewable 
energy, rather than just RECs, in the context of satisfying the RPS.  Moreover, the 
Commission observes that under Section 1-56 of the IPA Act, when procuring renewable 
energy resources, the IPA shall enter into long-term contracts whenever possible. 
 
 The Commission therefore is not appears bound to require that the Plan provide 
for the procurement of renewable energy but rather can and not simply procure RECs.  
The renewable energy should also be acquired through long-term contracts when 
possible, in compliance with Section 1-56 of the IPA Act.  The Commission recognizes 
that not all of the Plans in the past three years have called for the procurement of at least 
some RECs and not until this past year did the IPA procure renewable energy with the 
REC.  AIC and ComEd drafted the first Plans prior to the organization of the IPA as 
required by Section 16-111.5(j) of the PUA.  Those Plans were the subject of Docket No. 
07-0527 (AIC) and Docket Nos. 07-0528/07-0531 (Cons.) (ComEd).  None of the parties 
in those cases appear to have referenced Section 1-20 of the IPA Act, but with only 
approximately seven weeks to process the cases under the recently enacted IPA Act, the 
omission is understandable.  The IPA crafted the next Plan for the utilities, which was the 
subject of Docket No. 08-0519.  The Plan under that docket represented the IPA's first 
attempt to implement the new law.  The Commission Order in Docket No. 08-0519 
encouraged the parties and the IPA to pursue the possibility of acquiring multi-year or 
long-term renewable resources.  The most recent Plan, approved in Docket No. 09-0373, 
clearly includes the procurement of long-term renewable energy via 20-year contracts.  
But for reasons not entirely clear, the bidding for the long-term renewable energy is not 
scheduled to occur until December, 2010. 
 
 Some parties have argued that because the long-term renewable energy 
procurement under the prior Plan has not been completed yet, the Commission should 
not require the pending Plan to include a similar requirement.  They suggest that 
information and experience obtained from the procurement of long-term renewable 
energy under the prior Plan will facilitate any future efforts to do so again.  While it may 
be easier or more convenient to do so, the Commission is not at liberty to ignore the 
requirements of the IPA Act.  Because they are inconsistent with the law, the 
recommendations that the pending Plan defer the inclusion of renewable energy are 
therefore rejected.  The Commission in particular agrees with Staff and the IPA that it is 
reasonable to observe the results of the on going 20-year renewable resource 
procurement before rushing into another long term procurement.  One of the results not 
known yet is the full cost of the 2010 procurements.  Given that the renewable resources 
budget is limited and not guaranteed it is prudent to determine the cost of the 2010 
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procurement before proceeding with additional long term procurements.  Therefore the 
IPA’s proposal to include in this years plan the acquisition of only unbundled RECs 
through contracts covering the delivery period June 2011 through May 2012 and no long 
term contracts is approved. In addition, the Commission notes that the record sheds no 
light on exactly why the IPA waited for eight months to pass before beginning the process 
for procuring long-term renewables contracts.  This delay is puzzling and unfortunate 
since it places the Commission in an undesirable position. 
 
 Having determined that the Plan must include more than just RECs, the 
Commission must identify what renewable energy resources the Plan should include.  
The record reflects few proposals beyond one-year RECs.  WOW proposes that the IPA 
procure a mix of one- and five-year RECs, which fails to satisfy the requirement to 
include renewable energy.  Duke urges the Commission to require the procurement of 
long-term renewable energy.  Specifically, Duke recommends that the AIC portfolio 
include 600,000 MWh/year from renewable energy providers, starting in 2012.  For 
ComEd, Duke recommends that the portfolio include 1,400,000 MWh/year.  Iberdrola 
believes that an appropriate renewable energy procurement for the 2011 Plan should 
include three components: (1) 20% one-year REC contracts; (2) 30% three- to five-year 
REC contracts divided into 10% tranches for three, four, and five years, respectively; and 
(3) a 20-year contract for renewable energy resources commencing in 2012 representing 
the remaining 50%.  Iberdrola's proposal is the better defined of those that satisfy the 
requirement for procuring renewable energy.  While Duke identifies specific volumes of 
energy in its proposal, the Commission is reluctant to adopt it since it is not clear how 
those volumes will fit into the RPS and overall load forecast.  In the absence of any other 
viable alternative, the Commission adopts Iberdrola's proposal. 
 
 Critics of Iberdrola's proposal argue that it is not the lowest cost option and 
therefore conflicts with the requirements of the IPA Act and PUA.  Such critics, however, 
fail to recognize the underlying requirement for renewable energy in the Plan as well as 
the other competing interests identified in the IPA Act and PUA: adequacy, reliability, 
affordability, efficiency, sustainability, as well as low cost.  In addition, in balancing the 
cost factor, the statutes provide that it must be "the lowest total cost over time." 
(emphasis added) (See Section 1-20(a)(1) of the IPA Act and Section 16-111.5(d)(4) of 
the PUA)  The Plan, if drafted in adherence to the law, will reflect the balancing of the 
competing interests identified in the statutes.  While cost is certainly a significant factor, it 
is not the overriding factor.  So long as in meeting the RPS for the applicable years, the 
IPA attempts to procure renewable electricity and renewable energy resources consistent 
with the Plan via a competitive bidding process and does not exceed the applicable price 
caps, the law is satisfied.  The fact that short-term RECs alone may be the least 
expensive option at the time does not mean that the IPA and the Commission should 
disregard all other requirements and goals of the IPA Act. 
 
 Such goals include diversity of supply, economic development (particularly within 
Illinois), and the promotion of renewable energy.  Diversity of supply will serve as a 
hedge against price volatility.  Economic development occurs when generation sources 
are built and energy costs are low.  In addition, as a general matter, in selecting the types 
of products to procure for the RPS, the IPA should develop a portfolio of renewable 
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products that ensures long-term growth of renewable energy resources to ensure 
success of the RPS through its end date of 2025.  Setting aside for the moment the 
requirement to procure actual renewable energy, the long-term growth of renewable 
energy resources in Illinois appears uncertain if cost is the sole focus and only one-year 
RECs are procured.  Procuring renewables through longer term contracts will foster the 
growth of renewable energy under Illinois law.  Greater competition among all sources of 
power will drive down the price and encourage ample supply at the lowest cost.  
Procuring renewable energy in this way can provide long-term price stability. 
 
 Having determined that long-term contracts for renewable energy should be 
included in this Plan, the Commission is also faced with the concerns over the long-term 
contract development process.  Even if only half of the suppliers' allegations are true, the 
Commission would still find the situation troubling.  As noted above, the Commission is 
perplexed as to why the IPA waited until August of 2010 to begin the contract 
development process for the long-term renewables contracts.  The delay and subsequent 
expedited schedule, followed by a repeat of efforts in the midst of this proceeding, 
benefits no one and stymies the ability of the parties to accomplish the goal.  To improve 
the odds of avoiding such problems when implementing the Plan approved in this docket, 
the IPA should begin the contract development process no later than February 1, 2011 
and generally follow the timeframe set forth in the attachment to Iberdrola's objections to 
the Plan.  While mindful that the contract development process is subject to Commission 
oversight per Section 16-111.5(e)(2), given the mixed results under Appendix K, the 
Commission will not interject itself into the long-term renewables contract development 
process as it did with Appendix K.  But the Commission does expect the IPA and 
Procurement Administrator(s) to institute the maximum degree of transparency in the 
contract development process.  The Commission is unaware of any reason for the 
process that does not involve benchmarking or bid comparison to be conducted in 
camera or developed by select participants while excluding other interested parties.  To 
the extent a participant’s comments or other information is commercially sensitive, the 
participant could so indicate and such information could be redacted to exclude what is 
commercially sensitive and any other information could be open to public review.  
Participants could also enter into confidentiality agreements, which is a standard practice 
before the Commission.  Above all, the Commission expects the participants in the 
contract development process to act in good faith.  The Commission also notes that 
Appendix K should not be considered the starting point for long-term renewables contract 
development for such contracts under this Plan.  This is not to say, however, that there 
can be no similarities between contracts under Appendix K and those implementing this 
Plan.  The Commission simply does not want the contract development workshops to be 
constrained by competing interpretations of Appendix K, which appears to have occurred 
during the implementation of the prior Plan. 
 
 To the extent that Iberdrola and/or other suppliers of renewable energy resources 
remain concerned about the contract development process, they may want to consider 
taking steps to have the PUA modified.  Section 16-111.5(e)(2) addresses situations in 
which the Procurement Administrator can not reach agreement with an electric utility as 
to the contract terms and conditions.  In such instances, subsection (e)(2) provides that 
the Procurement Administrator must notify the Commission of any dispute and the 
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Commission shall resolve the dispute.  No similar provision exists for suppliers aggrieved 
by the process.  Nothing restricts suppliers from seeking similar opportunities for review 
under the PUA. 
 
 With regard to photovoltaics, determining how to address the related issues should 
occur sooner rather than later given the concerns surrounding the late development of 
long-term renewables contracts under Docket No. 09-0373.  Whether such issues should 
be addressed in the workshops described in the preceding paragraph, however, is not 
clear.  If a consensus exists among the workshop participants to take up photovoltaic 
issues, perhaps is would be appropriate to do so.  But it appears to the Commission that 
the participants may be better off focusing on implementation of the Plan approved in this 
proceeding and discussing photovoltaics in separate workshops. 
 

* * * 

 

C. Short-Term REC Collateral Requirements (VII., E.) 

Section VII., E. of the ALJPO actually deals directly and indirectly with several 

issues other than ―supply collateral thresholds.‖  Of those, Staff will address the following:   

(1) the extent to which the IPA and/or utilities should be required to try to 

replace renewable energy resources that are not delivered due to supplier 

defaults; 

(2) the extent to which the above requirement (or policy decision) should 

apply to renewable energy and RECs or just to RECs; and 

(3) the timing and methods used to replace renewable energy resources 

that are not delivered due to supplier defaults. 

As previously argued by Staff, nothing in the IPA Act requires the replacement of 

renewable energy resources not delivered due to supplier defaults, but nothing in the IPA 

Act prohibits such replacement, either.  Therefore, as a matter of law, Staff disagrees 

with the ALJPO conclusion that ―[f]ailure to deliver by a supplier does not absolve a utility 

of its RPS obligations when alternatives exist.‖  However, Staff would not take issue with 
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a Commission finding that, as a matter of policy, the Plan should include a contingency 

plan for replacing renewable energy resources not delivered due to supplier defaults. 

Next, the ALJPO ―rejects the IPA's contingency plan for when the defaulted 

amount is less than 5% of the total number of short-term RECs that were secured for that 

compliance year,‖ and later concludes that it is ―appropriate for any replacement short-

term RECs to be procured by the IPA.‖ (emphasis added)  By referring only to RECs, 

both here and elsewhere within this section, the ALJPO implies that the obligation should 

only apply to the replacement of RECs and not to any actual renewable energy.  Since 

this limitation would fly in the face of the ALJPO’s earlier arguments that renewable 

energy resources must include an actual renewable energy component (and not just 

RECs), Staff wonders if this was in fact the ALJ’s intent.  So, if the ALJ indeed intended 

for the replacement requirement to be a requirement to purchase both RECs and actual 

renewable energy, then, here, again, as a matter of law, Staff disagrees with the ALJPO, 

for the reasons stated in the previous section dealing with the definition of renewable 

energy resources.   

On the other hand, as a matter of policy, it is Staff’s view that specifically what 

should be replaced should depend on what specifically was in the original renewable 

energy resource contract and on the remaining duration of that contract.  For instance, 

with a REC-only contract, clearly the Plan will have included other ways of obtaining 

energy supply.  In such a circumstance, it would be unwise to respond to a REC-only 

default with an attempt to purchase both RECs and actual renewable energy.  Even if the 

original contract includes an energy or an energy swap component, it will be impossible 

to replace the energy or the energy swap for the time period during which the actual 

quantity default occurred.  At best, it will be possible to add that quantity of energy or 
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energy swap to future procurement needs, especially if the contract defaulted upon was 

to exist well beyond the next few months.  However, over the short term (i.e., for the next 

few months), without some pre-arrangements through contingent contracts with options 

(discussed further below), it is unlikely that the energy or energy swap component could 

be replaced.    

In addition, when the ALJPO ―rejects the IPA's contingency plan for when the 

defaulted amount is less than 5% of the total number of short-term RECs that were 

secured for that compliance year,‖ and later concludes that it is ―appropriate for any 

replacement short-term RECs to be procured by the IPA,‖ the ALJPO could easily create 

a logistical nightmare.  While it is not at all clear, the ALJPO seems to suggest that, 

throughout any given plan year, whenever there is a supplier default leading to a 

recognizable reduction in renewable energy resource acquisition, the IPA is supposed to 

call back its procurement administrator, and the Commission is supposed to call back its 

procurement monitor, and a full-blown RFP will be issued.  Theoretically, millions of 

dollars may be spent on consulting services, multiple times per year, in order to acquire 

less than a million dollars worth of renewable energy credits.  If this is the ALJ’s intent, 

then clearly there is no appreciation of the massive, cumbersome, costly process that the 

IPA Act and PUA require in order for the IPA to organize procurement events for the 

utilities.   

In addition, as alluded to above, the ALJ may not be appreciating the likely timing 

of such defaults.  It is quite conceivable that a default will not be fully recognized until late 

in the plan year, or even after the end of the plan year.  Thus, the need to replace 

renewable energy resources may not occur until just before to sometime after the next 

scheduled set of IPA procurements.  For example, a default on a contract entered into in 
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April 2011 (pursuant to the instant plan), for June 2011 through May 2012 vintage RECs, 

may not be identified until March 2012, in which case it may make sense to try to make 

up the deficiency within the context of next year’s plan implementation, around April 

2012.  But a default on a contract for June 2011 through May 2012 vintage RECs may 

not be recognized until even later, perhaps not until July 2012.  In that case, it may make 

sense to hold a replace procurement event prior to the next set of regularly-scheduled 

RFPs (e.g., in the fall of 2012 rather than the spring of 2013), but this must depend on the 

size of the deficiency (not to mention the IPA’s own resource constraints).  For instance, 

suppose a default is identified in July 2012 to be 2000 MWHs of June 2011-May 2012 

vintage non-Illinois, non-Adjoing state, wind RECs.  It simply makes no sense to hold a 

full-blown RFP, costing perhaps over a million dollars in consulting fees, to replace 2000 

MWHs of other state wind RECs, perhaps worth somewhere between $2000 and 

$20,000.  This would take even inefficiency to an absurd level.   

Thus, if the Commission believes that replacement of renewable energy resources 

due to default is necessary or desirable, a more sensible approach must be embedded 

within the approved plan.  For instance, one sensible approach would require: (A) the 

utilities to account for and report to the ICC and the IPA with their July 15 load forecasts 

any default-related quantity deficiencies, net reductions in expenditures (which, under 

certain contracts, could be either positive or negative), and retention of collateral; and (B) 

the IPA to increase by the amount of the deficiency the target numbers of renewable 

energy resources to procure during the next procurement schedule, and to adjust the 

spending cap by the net reductions in expenditures and retention of collateral.  To Staff’s 

knowledge, there have been no such deficiencies reported to the IPA or the Commission, 
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to date, so there is no need for the IPA to adjust its upcoming procurement of renewable 

energy resources to account for any such deficiencies.   

A complementary approach might be for the IPA to instruct its procurement 

administrators to embed within the renewable energy resource standard contracts 

provisions that would provide options for the utility to buy additional renewable energy 

resources from winning suppliers, should deficiencies arise from other supplier defaults.  

Negotiation of such options would be difficult, and would surely deal with the seller’s right 

to refuse.  Furthermore, any certainty for the buyer that is built into the terms of the option 

would come at a cost, which would be reflected in winning bid prices.  Nevertheless, such 

added provisions may be able to reduce (but not necessarily) eliminate the need for 

supplemental RFPs.  It is not Staff’s intent to suggest that the Commission should order 

the IPA to take such action; Staff’s intent is to point out some of the significant problems 

that the ALJPO stirs up but fails to adopt reasonable solutions. 

Based on the above considerations, Staff recommends that the Commission take 

no action in this docket to create and adopt specific contingency plans for renewable 

energy resources that are not acquired due to supplier default.  Given the lack of 

identified defaults, to date, there is no urgency for such contingency plans, and there are 

clearly many issues to consider before settling on particular plans.  Therefore, Staff 

recommends that the Commission request the IPA to develop such contingency plans for 

inclusion in next year’s procurement plan.  

 Based upon the above arguments Staff recommends the following changes to the 

Commission Conclusions sub-section of Section VII., E. of the ALJPO: 

Proposed Modification 
(ALJPO, p. 92) 

* * * 
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 Page 4 of the Plan discusses renewable energy resources.  As an initial matter, 
the Commission disagrees with ComEd's interpretation of the IPA Act that there is no 
need for a utility to replace short-term RECs in the event that a supplier fails to deliver the 
contracted amount.  Such an interpretation conflicts with the underlying intent of the 
statute that RECs actually be purchased and possession taken by the Illinois utility.  
Failure to deliver by a supplier does not absolve a utility of its RPS obligations when 
alternatives exist.  This conclusion obviously rejects the IPA's contingency plan for when 
the defaulted amount is less than 5% of the total number of short-term RECs that were 
secured for that compliance year.   
 
 In addition, the Commission finds ComEd's proposed exile of a supplier to be too 
extreme in the event of a default.  While performance under any contract is to be 
encouraged, barring a defaulting supplier from providing RECs in the future may cause 
more harm to customers in the long run than the harm caused to customers by the 
default .  A less extreme but still meaningful alternative must be identified.  
 
 Staff recommends that the Plan be modified to allow stakeholders the opportunity 
to vet WOW’s alternative proposal for liquidated damages as well as other credit 
requirement proposals that may minimize costs ultimately incurred by customers relating 
to the utilities’ one-year REC contracts.  Staff further suggests that any alternative credit 
requirements should be acceptable to both utilities in order to unify the credit 
requirements for short-term REC contracts to the maximum extent possible.  To the 
extent that any such damages/credit requirements are designed to replace the required 
missing short-term RECs, the Commission finds this proposal reasonable.  The Plan 
should be modified to provide for the implementation of this solution in accordance with 
Section 16-111.5(e)(2).   
 
 In addition, if a new RFP must be issued, the Commission considers it appropriate 
for any replacement short-term RECs to be procured by the IPA.  However, the IPA's 
contingency plan—in the event of supplier defaults exceeding 5% of the RECs secured 
for the plan year the IPA would conduct a procurement event and ComEd and AIC would 
purchase replacement RECs using collateral on hand from the defaulting supplier—is 
perhaps too vague.  Specifically, the proposal fails to deal with all issues of timing.  For 
instance, at what point in time does the IPA plan to hold these procurement events 
(multiple times per year, once per year, at the next regularly scheduled REC procurement 
event)?  What vintage RECs would be procured?  If the default is not even detected until 
after the relevant plan year, will the IPA try to procure RECs from that plan previous year 
or the current plan?  Finally, if the contract defaulted upon was for both energy and 
RECs, should the IPA seek to replace both or just the RECs.  To what extent (if any) 
should options be written into contracts to allow for non-faulting suppliers to make up for 
defaulting suppliers’ quantities? 
 
 Because the IPA’s plan fails to address any of these issues (and surely others that 
have not occurred to the Commission), the Commission is reluctant to approve the IPA’s 
contingency plan for replacing RECs.  Furthermore, the Commission sees no urgency to 
deal with this issue.  There is no evidence that there have been any REC supply 
deficiencies due to supplier defaults, to date.  Hence, rather than approve the IPA’s 
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contingency plan, the Commission suggests that the IPA develop a more robust proposal 
and include it with next year’s procurement plan.  
 
 

D. Full Requirements Products (VII., K.) 

 Staff does not necessarily disagree with the ALJPO’s conclusion to reject CECG's 

proposal concerning full requirements products.  However, Staff only partially agrees with 

the basis for the conclusion, namely:  

Among the Commission's concerns is the simple fact that it is not clear how 
CECG's proposal would be implemented.  CECG is not clear on what it expects 
the IPA to seek in full requirements RFPs.  

 It is true that it is not entirely clear how CECG's proposal would be implemented, 

but this is also true of many aspects of previously-approved procurement plans, and 

some other aspects of the ALJPO.  For example, in Staff’s view, the CECG’s proposal is 

just as clear as Iberdrola’s proposal concerning renewable resources, and raises far 

fewer unanswered questions.  

 The concept of a ―full requirements product‖ is not only explained by CECG, it is 

certainly well known to the Commission.  Indeed, the current plan year (June 2010 – May 

2011) marks the first time in this century that the utilities have not been supplied through 

full requirements contracts.  Details of CECG’s proposal admittedly are scant; CECG 

merely proposes that a full requirements product be used for 25% of that which is to be 

procured in the current procurement cycle.  However, most of the remaining details could 

be created through the implementation process, managed by the procurement 

administrator.   

 On the other hand, CECG’s proposal would first require a translation of ―25% of 

that which is to be procured in the current procurement cycle‖ into one or more 
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approximate percentages of the total load of eligible retail customers.  This is definitely 

the type of information that should be in a procurement plan.  For the June 2013-May 

2014 period, where nothing has yet been procured, such a translation would be easy and 

presumably non-controversial; it is 25% x 35% = 8.75%.2  However, more judgment 

would be required for the first two plan years, for which existing contracts constitute 

significantly different percentages of expected load across the 48 on-peak/off-peak 

monthly time periods within those two years.  For ComEd, the percentage varies between 

1.78% and 7.56% but averages 6.10% for June 2011-May 2012; and varies between 

negative 6.19% and positive 5.85% but averages 0.04% for June 2012-May 2013.3  For 

Ameren, the percentage varies between 4.37% and 7.01% but averages 6.02% for June 

2011-May 2012; and varies between 0.05% and 8.70% but average 5.87% for June 

2012-May 2013.4  Given the levels of existing contracts, in Staff’s view, it would be foolish 

to purchase any full requirements contracts for June 2012-May 2013, and would seem 

hardly worth the trouble for June 2011-May 2012.  Nevertheless, if the Commission saw 

merit in CECG’s proposal, it could approve it only for the June 2013-May 2014 period.  

Staff does not believe this would be a good idea, though, because implementation of 

such a proposal would add a disproportionately large amount of administrative costs for 

such a relatively small amount of electricity.  Furthermore, while CECG is quite correct 

that full requirements contracts eliminate risks which the IPA plan leaves unhedged, Staff 

sees no overwhelming reason to suppose that eligible retail customers are in vital need of 

                                            
2
 The 25% comes from the CECG’s proposal and the 35% is specified in the Plan as the degree to which 

the IPA wants price hedges to be set for the June 2013-May 2014 period. 

3
 These calculations were performed by Staff using the revised ComEd load forecast and the 1.0 target 

hedge ratio for all months, both assumptions consistent with the ALJPO.  

4
 These calculations were performed by Staff using the Ameren load forecast and the 1.0 target hedge ratio 

for all months, both assumptions consistent with the ALJPO. 
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eliminating such risk.  At least from Staff’s perspective, these are more persuasive 

reasons for rejecting the CECG proposal than the reason stated in the ALJPO.  

 Based upon the above arguments Staff recommends the following changes to the 

ALJPO: 

Proposed Modification 
(ALJPO, pp. 107-108) 
 

* * * 

 Although CECG raises interesting points in support of full requirements products, 
the Commission is reluctant to adopt such an approach to procuring power at this time.  
Among the Commission's concerns is the simple fact that it is not entirely clear how 
CECG's proposal would be implemented.  It is particularly unclear how to translate 
CECG’s recommendation that full requirements product be used for ―25% of that which is 
to be procured in the current procurement cycle,‖ into targets for the procurement 
administrator.  A comparison of the load forecasts and the pre-existing contracts shown 
in the procurement plan reveals widely varying needs for additional electricity, depending 
on the month and time period.  In this regard, CECG is not clear on what it expects the 
IPA to seek in full requirements RFPs.  Perhaps after discussions with the IPA and other 
stakeholders, CECG would be able to offer a more specific proposal pertaining to a future 
Plan.  Any future proposal, however, should also clearly address another of the 
Commission's concerns, which is whether a full requirements product satisfies the 
statutory requirement for standard wholesale products.  Finally, while CECG seems to be 
correct that full requirements contracts eliminate risks which the IPA plan leaves 
unhedged, the Commission is not convinced that eligible retail customers are in urgent 
need of eliminating such risk.  Accordingly, the Commission will not adopt CECG's 
proposal in this Plan. 
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III. CONCLUSION 

 Staff respectfully requests that the Illinois Commerce Commission approve Staff’s 

recommendations in this docket.  

 

       Respectfully submitted, 
 
 
 
       ___________________________ 
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