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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 
 

COMMONWEALTH EDISON COMPANY ) 

       ) No. 10-0467 

Proposed general increase in electric service rates ) 

 

 

REPONSE OF THE PEOPLE OF THE STATE OF ILLINOIS  

TO COMMONWEALTH EDISON’S MOTION DIRECTED TO  

THE DIRECT TESTIMONY OF ROGER D. COLTON 

 

 The People of the State of Illinois, by Lisa Madigan, Attorney General (“AG” or 

“the People”) hereby respond to the Motion filed by Commonwealth Edison Company 

(“ComEd”) on November 12, 2010, seeking the administrative law judges’ 

reconsideration of a September 17, 2010 decision to exclude from evidence the testimony 

of ComEd witness Geoffrey Hewings and Juan Andrade.   

ComEd asks the Commission to reverse its decision to exclude Dr. Hewings’ 

testimony and parts of Mr. Andrade’s testimony as unrelated to whether ComEd should 

be granted a rate increase and admit it in rebuttal to AG witness Roger Colton.  In the 

alternative, the Commission requests that Mr. Colton’s testimony be stricken on the same 

grounds upon which the ALJs struck the testimonies of Dr. Hewings and Mr. Andrade.  

Motion at 3.  Both of these requests are without merit and should be rejected.  The 

Motion must therefore be denied.  

I.  AG witness Colton’s Testimony Is Relevant To The Rate Determination 

Before the Commission and Should Not Be Stricken. 

 

In seeking to reinstate the testimony of ComEd witnesses Andrade and Hewings, 

ComEd argues that the testimony of AG witness Roger Colton “addresses the Illinois 

economy generally and makes claims about the economic effects of ComEd’s proposed 

rates and investment” and therefore his testimony is comparable to theirs.  ComEd further 
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suggests that Mr. Colton claims that the rate increase “will hurt segments of the public 

economically,” and so addresses the economy generally.  ComEd Motion at 2.  ComEd 

fundamentally mischaracterizes Mr. Colton’s testimony.  The focus of Mr. Colton’s 

testimony was the shift of risk from investors to consumers (proposed by several ComEd 

witnesses) and the ability of consumers to pay both utility and other expenditures, given 

the income levels extant in ComEd’s service territory.  Specifically, Mr. Colton addresses 

the effect that shifting risk and the proposed rate increases would have on ratepayers’ 

ability to pay their everyday expenses. 

Mr. Colton does not address the subject of testimony of ComEd witnesses, Mr. 

Hewings and Mr. Andrade.  Those witnesses, whose testimony was appropriately 

stricken, addressed the effect of the rate increase on the economy generally and did not 

address the ability of consumers who will pay the increased charges.  Further, these 

witnesses did not address the shifting of risk that other ComEd witnesses have proposed. 

Rather than responding to testimony about the economy generally, Mr. Colton’s 

testimony responds specifically to the proposals by several ComEd cost of capital and 

rate design witnesses to shift risk from the Company’s shareholders to ratepayers.   On 

pages 6-7 of Mr. Colton’s testimony, he specifically responds to ComEd witnesses 

Guerra, Trpik, Hadaway, Tierney and Hemphill, all of whom make proposals that would 

shift risk from investors to consumers.  AG Exhibit 5.0 at 6-7.  In addition, ComEd 

witness Susan Abbott argues that the Commission “must take into serious consideration” 

the credit metrics that result from its decisions, and argues that investors seek a 

“supportive” regulatory environment in “times of considerable stress in the capital 

markets.”  ComEd Ex. 5.0 at 7 and summary.    Mr. Colton provides a counter-weight to 
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these proposals by offering evidence of the “considerable stress” that consumers face in 

meeting their everyday, essential expenses. 

AG witness Colton does not respond to or address the issues raised by ComEd 

witnesses Hewings and Andrade, and his testimony provides no basis for the 

reinstatement of their testimony.  Mr. Colton responded very directly to several other 

ComEd witnesses who have ample opportunity to address his testimony in rebuttal and 

surrebuttal testimony.   

II.ComEd’s Arguments Underlying Its Request to Reinstate Hewings’ 

Testimony and Portions of Andrade’s Testimony Are Inapposite to the 

Reasoning of the September 17
th

 Ruling. 
         

In support of its argument that its stricken testimony should be allowed, ComEd 

states that Hewings testified that “ComEd’s expenditures for construction and operations 

and maintenance had a significant positive impact on the regional economy.”  Motion at 

3.  The company further represents that Hewings’ testimony demonstrates that “cutting 

back on the investments and operations reflected in ComEd’s rate proposal” would 

negatively impact the local economy by “reducing job creation and overall economic 

activity.”  Motion at 3-4.  ComEd’s Motion then describes the AG/CUB Motion to Strike 

and the fact that the ALJ relied upon the fact that the economic analysis constituting 

Hewings’ testimony was “not related to whether [ComEd] should receive a rate increase” 

as the basis for granting the AG/CUB Motion to Strike.  Motion at 4.  

ComEd  attempts to link the ALJs’ grant of the AG/CUB Motion with the 

economic analysis contained in Colton’s testimony, and   suggests that if the economic 

analysis contained in Colton’s testimony is relevant to the company’s rate increase 

request, then any economic analysis is relevant to that request.  Motion at 5-6.  In 
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addition to misrepresenting both the purpose and the substance of Mr. Colton’s analysis, 

ComEd misapprehends the reasoning in the September 17
th

 ruling, which states: 

We note that Dr. Hewings’ testimony (ComEd Ex. 2.0) is not relevant, in its 

entirety, as it is not related to whether Commonwealth Edison Company 

should receive a rate increase or rate-related issues. The economic “ripple 

effect” that utility expenditures could have is simply not germane to the 

ultimate issue in a rate proceeding-whether expenditures should be made at 

all. 

 

Motion at 4, citing ALJ Ruling, September 17, 2010. 

 

Hewings’ testimony addressed the general impact on the regional economy of 

ComEd’s corporate investment and spending decisions, and the amorphous “economic 

customer benefits that flow from the increased utility investment in its rate proposal” to 

the state of Illinois and the company’s customers.  Motion at 1.  This effect occurs 

whenever a major employer makes investments or hires employees.  Testimony 

submitted by Dr. Andrade describes in part ComEd’s role as a corporate citizen and its 

involvement in charitable and economic development activities.  Motion at 8.  Neither of 

these presentations addresses how the company’s activities affect rates or the consumers 

who must manage their household budget to make ends meet, or go without.   

This docket focuses on ComEd’s request to increase rates and the impact of 

ComEd’s rates on customers.   Hewings’ and Andrade’s testimonies are not relevant 

because they address potential employment levels and the economy generally, rather than 

rates or rate impacts on customers.   

The relevance of Colton’s testimony – and the primary reason it differs from the 

Hewings and Andrade opinions -- lies with the fact that Colton speaks directly to the 

impact of rate hikes on ratepayers.  As noted above, Mr. Colton’s testimony is premised 

on the obligation of the Illinois Commerce Commission to consider the interests of the 
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various stakeholders, especially within those ratemaking decisions that assess 

“reasonableness”.  AG Ex. 3.0 at 3. Given ComEd’s extensive testimony about the need 

to be “supportive” of investors, and to shield ComEd and its investors from various risks 

(e.g. by increasing the fixed customer charge, increasing the return on common equity), 

Colton’s testimony provides evidence on ratepayer interests necessary to fairly review 

ComEd’s rate increase proposal. 

Colton testifies that the ICC is faced with a variety of circumstances where the 

ratemaking choices do not represent a single threshold, on one side of which a decision is 

“reasonable” and on the other side of which a decision is “unreasonable.”  Instead, the 

Commission faces a variety of circumstances where a decision might fall within a zone of 

reasonableness.  AG Ex. 3.0 at 3. The balancing of ratepayer and investor interests 

dictates where the appropriate decision falls within that zone of reasonableness – all of 

which have specific rate impacts.  Understanding the challenges facing consumers in 

ComEd’s service territory aids the Commission is striking the right balance. 

 Although Colton presents considerable economic and demographic data, he does 

so for the purpose of making specific recommendations designed to mitigate the impact 

of any changes in rates the Commission might choose to adopt.   Colton’s testimony, by 

describing the ability of ratepayers to absorb a rate increase – both as a group and on an 

individual basis -- speaks to the reasonableness of the proposed rate increase and the 

effect of ComEd’s varying proposals, including, most significantly, its straight-fixed-

variable proposal, on low-income and low usage customers. ComEd seems to rely on the 

fact that Colton comments on economic issues to justify its request for reinstatement of 

Hewings and Andrade’s testimony.  But the fact that the economy is mentioned in each 
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piece of testimony cannot justify reinstating irrelevant testimony.  Many of ComEd’s 

witnesses address the economy as well as the state of the financial markets.  See, e.g., 

ComEd Ex. 5.0, 11.0, and 13.0.  These witnesses are free to respond to Colton’s 

testimony.  Hewings and Andrade’s testimony is simply not responsive. 

  As noted earlier, the Commission must consider the effect of rate increases on 

ratepayers, especially where such a rate increase has a disproportionate impact on 

particular classes of customers.  Citizens Utility Board vs. Illinois Commerce Comm’n. 

276 Ill.App.3d 730, 738. (1
st
 Dist. 1995).  Citizens concerned a rate increase proposed by 

Central Telephone Company that resulted in a radical restructuring of local telephone 

service rates, allocating more of Centel’s costs to residential customers.  In its decision, 

the Court explained first that “the Commission cannot fulfill its statutory duty to balance 

the competing interests of stockholders and ratepayers without taking into account the 

interests of ratepayers by considering the impact of proposed rates on ratepayers.”   276 

Ill.App.3d 737.   It further reasoned that when a rate proposal purports to increase rates 

equally for all consumers, and no group of consumers is likely to bear the brunt of the 

increase to a greater extent than that of other consumers, evidence on customer impact 

may not be useful.  But where a restructuring of rates has a disproportionate impact on a 

select customer class, the Commission must consider evidence on the effect of that 

restructuring on consumers.  276 Ill.App.3d at 737.  In fact, the Court asserted, under 

such circumstances the Commission could not reach a supportable conclusion that the 

rates it approved were just and reasonable unless it considered the effects of rate 

restructuring.  Id.         
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Colton’s testimony specifically discusses the economic risks that ComEd seeks to  

transfer to its customers, and then recommends that the Commission disapprove any 

proposals that would result in “a significant transfer of financial risk from Company 

investors to Company ratepayers…”  AG Ex. 2.0 at 37.  He specifically describes how 

such balancing should cause the Commission to set ComEd’s return on equity at the 

lowest point within a reasonable range and reject any rate design proposal that would 

collect a disproportionate level of revenue through fixed monthly charges.  Id.  

The ComEd testimony in question, on the other hand, does not address utility 

rates.  The sole focus of Hewings’ testimony is the impact of ComEd’s expenditures in 

the construction and Operations and Maintenance categories on the economy at large, not 

on the impact of ComEd’s rates on ratepayers.   In his less than six full pages of very 

generalized description, Hewings does not discuss rate impacts at all.  See generally, 

ComEd Ex. 2.0.  Instead, four out of the six pages of testimony describe the Regional 

Econometric Input/Output Models (“REIMs”) Hewings used to measure the “ripple 

effects” of ComEd’s expenditures.  Although Hewings offers his detailed econometric 

analysis in ComEd Exhibit 2.2, that study also does not contain any rate impact analysis.   

Similarly, Andrade’s testimony merely describes ComEd’s involvement in community 

support and development activities.  See generally, ComEd Ex. 3.0.    

Mr. Colton’s testimony addresses very different issues, and his recommendations 

are rooted in his analysis of the burden consumers face in order to pay their utility and 

other essential expenses.   

III.  ComEd’s Request for Relief Cannot Be Granted Under The Commission’s 

Rules of Procedure.  
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ComEd’s Motion amounts to a request for the ALJs to reconsider their decision to 

strike the testimony of Mr. Hewings and Mr. Andrade.   If ComEd believed the ALJs 

September 17
th

 ruling was in error,  the company had the opportunity to file a Petition for 

Interlocutory Review with the Commission within 21 days of that ruling, pursuant to the 

Commission’s administrative rules: “Unless good cause is shown or unless otherwise 

ordered by the Hearing Examiner or the Commission, the party or Staff seeking review of 

the ruling shall file a petition for interlocutory review within 21 days after the date of the 

action that is the subject of the petition.”  83 Ill.Adm.Code 200.520.  The company 

elected not to seek interlocutory review within 21 days.  It now seeks what amounts to a 

waiver of  Section 200.520’s filing requirements by misreading AG witness Colton’s 

testimony and suggesting that it somehow relates to Mr. Hewings’ and Mr. Andrade’s 

testimonies. ComEd has not shown “good cause” for reconsideration of the ALJs’ ruling. 

ComEd’s request seems to have been triggered only by the filing of Mr. Colton’s 

testimony, and not by any legally substantive deficiencies in the ALJ’s ruling striking 

Hewings’ and Andrade’s testimonies.  Indeed, the company does not cite any legal 

precedents to support its Motion.  Thus ComEd has not provided grounds for 

reconsideration, since it cannot identify any legal or factual deficiencies in the September 

17
th

 ruling.  Without describing any legal infirmities in that decision that would 

necessitate its reversal, ComEd does not present sufficient legal basis for the company’s 

request for relief.       

ComEd’s arguments that Colton’s testimony contains economic analysis, and so 

justifies Hewings and Andrade’s “economic analysis” does not rise to the good cause 

showing required by the Commission’s rules. ComEd’s mischaracterization of Colton’s 
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testimony does not provide good cause to reconsider the decision to strike ComEd 

testimony. 

Finally, the company requests that the Hewings’ and Andrade testimonies be 

rehabilitated not as direct testimony, but as rebuttal to Mr. Colton’s analysis.  Motion at 

9.  The stricken testimony of both ComEd witnesses, however, is not responsive to the 

testimony filed by Mr. Colton, and is therefore beyond the scope of proper rebuttal 

testimony.   

The purpose of rebuttal testimony is to answer or respond to new affirmative 

matters raised by an adversary.  Rodriguez v. City of Chicago, 21 Ill.App.3d 623, 625-26 

(1
st
 Dist. 1974).  Evidence on rebuttal must be responsive to the testimony it rebuts, 

consistent with the rules of evidence.  Proper rebuttal evidence is direct to the specific 

testimony of an opposing witness.  Pepe v. Caputo, 408 Ill. 321, 328 (1951).  Since 

neither the Hewings nor Andrade testimonies were filed as a response to Colton’s 

testimony, they are not proper rebuttal testimony and cannot be admitted into the record 

as such.   

As noted above, under Illinois law, the Commission must consider the effect of 

rate increases on ratepayers, especially where such a rate increase has a disproportionate 

impact on particular classes of customers.  Citizens Utility Board v. Illinois Commerce 

Comm’n. 276 Ill.App.3d 730, 738. (1
st
 Dist. 1995).  Mr. Colton’s testimony is premised 

on the obligation of the Illinois Commerce Commission to balance the interests of the 

various stakeholders, especially within those ratemaking decisions that assess 

“reasonableness”.  AG Ex. 3.0 at 3.  
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On the other hand, Mr. Hewings’ testimony describes what the witness believes to 

be the broad economic impact of ComEd’s corporate spending decisions on jobs and 

economic activity on a regional basis, and Mr. Andrade’s testimony addresses ComEd’s 

role as a corporate citizen in “promoting jobs and economic development.”  Motion at 8.  

A discussion of jobs by one company is not equivalent to Colton’s analysis of region-

wide consumer income and spending.  Further, neither witness addresses ratepayer 

impact, any issues related to Colton’s analysis, or  any of his specific proposals.  These 

testimonies are not responsive, and in fact do not even address the same issues.   

   Conclusion 

 WHEREFORE, the People request that the Commission deny Commonwealth 

Edison’s Motion by affirming the Administrative Law Judges’ September 17
th

 ruling to 

exclude the direct testimony of Dr. Hewings and selected portions of Dr. Andrade’s 

direct testimony, and further deny ComEd’s alternative request to strike the direct 

testimony of AG witness Roger Colton. 

         Respectfully submitted, 

     PEOPLE OF THE STATE OF ILLINOIS 

     Lisa Madigan, Attorney General 

November 29, 2010 

    By:______/s/______________________________ 

     Janice A. Dale 

     Karen L. Lusson 

     Assistant Attorneys General 

     Illinois Attorney General’s Office 

     100 West Randolph Street, 11
th

 Floor 

     Chicago, Illinois 60601 

     Tel: 312-814-3736 

     Tel: 312-814-1136  

     Fax: 312-814-3212 

     E-mail: jdale@atg.state.il.us 
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