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COMMONWEALTH EDISON COMPANY’S VERIFIED REPLY IN SUPPORT OF ITS 
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CERTAIN DOCUMENTS AND IN OPPOSITION TO THE PEOPLE OF THE STATE 
OF ILLINOIS’ AND THE CITIZENS UTILITY BOARD’S REQUEST TO COMPEL 

PRODUCTION OF ATTORNEY RECORDS 

 Commonwealth Edison Company (“ComEd”) respectfully submits this Reply (“Reply”) 

in Support of Its Verified Motion to Preserve the Confidential Designation of Certain Documents 

and in Opposition to the Attorney General’s and the Citizens Utility Board’s (collectively, 

“AG/CUB”) Request to Compel Production of Attorney Records (“Response”).   

I. 
Introduction 

 
The specific legal arguments in AG/CUB’s Response are without merit.  First, ComEd’s 

rate case expenses are not a “litigation award” by the Commission to ComEd.  The cases 

AG/CUB cite in support of broad discovery all arise in that context, but those cases are 

inapposite because the rate case expenses here are recoverable as a legitimate and necessary cost 

of the provision of delivery services, just like any other operating expenses incurred by ComEd.  

No “fee shifting” is involved.   

Second, AG/CUB is wrong that individual time entries must be provided in order for the 

Commission to be sure that ComEd’s rate case expenses are reasonable.  AG/CUB fail to point 

out in any way how that level of detail will help the Commission judge reasonableness.  In fact, 

it cannot.  ComEd has already provided all of the expense information required under the Illinois 
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Public Utilities Act (“PUA”) and the Rules of the Commission.  ComEd provided still further 

information in discovery.  The information already provided is analogous to that upon which the 

Commission relied in approving Ameren’s rate case expenses in Dockets 09-0306 et al. (Cons.).  

ComEd has the burden of proof under Section 9-229 of the PUA, but that burden does not 

authorize opponents to seek discovery into details that have no bearing on the reasonableness of 

ComEd’s costs and instead involve ComEd’s privileged communications with counsel and 

protected litigation strategy.   

AG/CUB’s claim that they need this information to evaluate the reasonableness of 

ComEd’s rate case expense holds no water, especially on the unique facts of this case: 

 Daily work descriptions (at least in the case of Rooney Rippie & Ratnaswamy LLP and 

Eimer Stahl Klevorn & Solberg, LLP) are completely irrelevant to ComEd’s rate case 

expense.  ComEd’s principal lawyers are retained on negotiated fixed total case fees.  The 

hours worked and hourly descriptions have no bearing on ComEd’s cost.  

 The prudence and reasonableness of those fixed fee contracts can and should be judged 

on their own merits.  Factors properly considered are market prices, the skill and 

experience of the lawyers, and the negotiation process.  Once again, time descriptions are 

not relevant.   

AG/CUB also want to make this data public.  Ironically, the effect of this will almost certainly be 

to make future fee negotiations with counsel and experts less competitive and increase ComEd’s 

cost.  Protecting the competitiveness of an acquisition process is recognized as valid grounds for 

confidential treatment.  Moreover, AG/CUB fail to show how making the information public will 

further the ICC’s decision-making process.  AG /CUB’s effort to publicize this confidential and 

proprietary information should be rejected.   
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ComEd has met the statutory requirements and the standard set forth in Ameren and 

neither ComEd nor counsel has waived attorney client or work product protections and therefore 

the privileged service descriptions should not be produced.  Alternatively, even in the event that 

the AG/CUB request were otherwise granted, ComEd is entitled to redact privileged or protected 

information.   

II. 
Argument 

 
A. The Case Law Relied Upon By AG/CUB is Inapplicable. 
 

AG/CUB devote the lion’s share of their Response to a discussion of case law that was 

developed in the context of “fee shifting” after the litigation is over, where a winning party in 

litigation is entitled to collect fees from a losing party who has wronged the winner.  This is a 

context far different from that of a pending rate case.  Rate case expenses are recoverable not as 

an award for victory, but because they are an operating expense of ComEd no different in kind 

from the myriad other expenses a utility like ComEd seeks, and is entitled, to recover through its 

rates.  These expenses are a direct and inevitable result of the requirements that a public utility 

must follow when it seeks to recover its increased costs through rates.  It may not, except when 

the Commission elects not to suspend a filed tariff, unilaterally put new rates into effect without 

undergoing extensive discovery and hearings and related proceedings.   

By contrast, ordinary litigation fee awards arise upon the entry of a judgment in a civil 

proceeding, and where attorney fees are to be awarded to a party pursuant to a contract, under a 

“benefit conferred” theory or through a statutory provision.  See e.g., McNiff v. Mazda Motor of 

America, Inc., 384 Ill. App. 3d 401, 405 (4th Dist. 2008); Mars v. Priester, 205 Ill. App. 3d 1060, 

1063 (1st Dist. 1990); Kaiser v. MEPC American Properties, Inc., 164 Ill. App. 3d 978, 983 (1st 

Dist. 1987).  The above described circumstances bear no relation whatsoever to the recovery of 
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rate case expenses in an Article IX case.  ComEd is no more “awarded” its rate case expenses 

than it is “awarded” any other of its operating expenses.1 

The most relevant precedent concerning what the Commission requires in order to meet 

the standards imposed by Section 9-229 of the Act is the April 2010 decision in the Ameren 

cases.  AmerenCILCO, ICC Docket Nos. 09-0306 et al. (Cons.) (Final Order, April 29, 2010).  

There the Commission found, in part premised upon a Staff recommendation,  that the Ameren 

rate case expenses satisfied the requirements of the statute based on information very similar to 

that already presented by ComEd here in response to Staff DR DLH 1.04 and AG DR 3.34.  

Order at 70.  Notably, the Commission’s Order never suggested that information such as hours 

expended, hourly billing rates, or a detailed description of legal services derived from unredacted 

time records were necessary to allow it to conclude that the fees were reasonable.  Staff has not 

suggested here that ComEd has failed to support its rate case expenses under Section 9-229.  

Under Ameren, ComEd can meet its burden under Section 9-229 without providing the 

detailed information about day-to-day services and individual attorney hourly billing rates and 

hours expended on individual tasks, just as it typically meets its burden of proving the 

reasonableness of all its other costs without detailing the number of hours spent by welders, 

electricians or other craftspeople or the hourly rates charged by them in connection with 

particular projects.  Moreover, the rate case expenses also have a characteristic that those other 

                                                      
1 For example, in Fiorito v. Jones, 72 Ill. 2d 73 (1978), the issue was whether attorneys seeking 
fees could justify those fees in light of the benefits conferred upon those who were being 
required to pay the fees.  In LaHood v. Couri, 236 Ill. App. 3d 641 (3rd Dist. 1992), one party 
sought another to pay fees based on a contract.   The rate case expenses at issue here are not 
recoverable because the attorneys and consultants retained by ComEd were hired for the purpose 
of conferring a benefit upon customers, or because of any contract between litigation adversaries, 
but rather because these fees are an ordinary and necessary part of providing tariffed delivery 
services.    Judicial precedent in such fee award cases is not directly applicable to cases before 
the Commission, which has established its own means of proving “reasonableness.” 
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expenses do not share, i.e., they implicate well-established legal privileges or protections.  The 

Commission has already accepted this position, and the ALJs should not rule differently here.  

B. ComEd Has Provided All Rate Case Expense Information Required Under PUA 
and Commission Rules. 

 
AG/CUB incorrectly contend in their Response that ComEd has not provided the Rate 

Case cost information required under PUA and the Commission Rules.  Specifically, they claim 

that ComEd has not provided adequate detail pertaining to its Rate Case expenses to allow the 

Commission to conduct a review of attorney and expert compensation pursuant to Section 9-229 

of PUA.  Importantly, the Commission Staff has not complained that the information provided 

lacks adequate detail.  AG/CUB also argue that ComEd failed to meet the information 

requirements of Rule 285.3085 of the Commission Rules.  As explained below, these claims are 

without merit.  

1. ComEd Has Provided the Rate Case Expense Information Necessary for the 
Commission to Assess the Justness and Reasonableness of the Expenses 
under Section 9-229 of PUA. 

 
Section 9-229 provides: “[t]he Commission shall specifically assess the justness and 

reasonableness of any amount expended by a public utility to compensate attorneys or technical 

experts to prepare and litigate a general rate case filing.”  220 ILCS 5/9-229.  Nothing in Section 

9-229 states that this assessment requires information beyond what is required under Part 285 of 

the Commission Rules.   

As detailed in its Motion, ComEd has met its obligation by providing practically every 

detail of its Rate Case expense information, with the exception of privileged information, to the 

parties in this proceeding.  Motion at 4-5.  The Commission, of course, also has access to this 

information.  Also, as in every rate case, the Commission has the benefit of the testimony of the 

parties (who ostensibly made use of the extensive information provided by ComEd) containing 
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their varying opinions concerning ComEd’s Rate Case expense to assist the Commission in  

assessing whether ComEd’s attorney and expert expense is just and reasonable.   

As previously noted, the Commission has recently faced the Section 9-229 issue in 

Ameren.  Because it decided the reasonableness issue without reference to the type of detailed 

and sensitive information AG/CUB seek here (and apparently seek to publicize) it can only be 

concluded that the Commission has already concluded that information is neither relevant nor 

helpful to the Section 9-229 decisional framework.  This is perhaps best illustrated by the 

Ameren Order, which relied upon an agreement between Staff and Ameren that was described in 

Staff’s Initial Brief and a discovery response referenced therein, excerpts of which are attached 

hereto as Exhibits A, B, and C respectively.  ComEd has already produced, in response to 

discovery, qualitatively identical information.  See Exhibit D.  As such, the additional 

information sought is not discoverable. 

2. ComEd Has Provided the Detail Required by Rule 285.3085 of the 
Commission Rules. 

 
AG/CUB’s assertion that ComEd has not met the requirements of 83 Ill. Admin. Code § 

285.3085 is equally erroneous.  Rule 285.3085 specifically states the level of rate case detail 

required in Schedule C-10.  Contrary to AG/CUB’s assertions, ComEd has provided the 

information that Subpart 285.3085 seeks.  Specifically, both the public and confidential versions 

of Schedule C-10 provide the information requested in Rule 285.3085 (a).  The amounts for 

outside consultants and witnesses are provided at lines 11 and 19 respectively and the amounts 

for outside legal services are provided at line 25.   

ComEd also has provided all of the information requested in Rule 285.3085 (b) and (c).  

The types of services rendered for each outside consultant or witness and each outside counsel 

can be found under Column (A), headed “Description,” of Schedule C-10.  The remainder of the 



 

7 

 

information requested in Rule 285.3085(b) and (c), given its voluminous nature, can be found in 

ComEd’s response to Staff data request DLH 1.04, AG data request 3.34 and the Rate Case 

expense information (engagement letters, invoices, etc.) provided as attachments  and 

supplemented in connection to the requests.  ComEd never refused to provide AG/CUB with the 

Confidential unredacted Schedule C-10.  ComEd has already provided this to Staff and stands 

ready to provide it to any of the other parties subject to the Protective Order.  As discussed in 

ComEd’s Motion, it is important for ComEd to maintain the confidentiality of the hourly rates it 

pays to consultants and attorneys.  Motion at 2-3.  Like any other contracts, to which AG/CUB 

does not object, the hourly rates are sensitive business information that could place ComEd at a 

competitive disadvantage if disclosed.   

C.  ComEd’s Outside Counsels’ Service Descriptions Are Protected By the Attorney-
Client Privilege and/or the Work-Product Doctrine. 

 
As explained below, outside counsels’ descriptions of services are protected by attorney–

client privilege and/or work product privilege and ComEd has not waived this protection and 

AG/CUB’s motion to compel the production of this information should be denied. 

1. Outside Counsels’ Service Descriptions Are Subject to the Protections of the 
Attorney-Client Privilege and/or the Work-Product Doctrine. 

 
In Illinois, confidential communications between an attorney acting in a legal capacity 

and a client, made for the purpose of facilitating legal advice or services are protected under the 

attorney-client privilege.  See, Consolidated Coal Co. v. Bucyrus-Erie Co., 89 Ill. 2d 103, 119 

(1982); Ill. S. Ct. Rule 201 (b)(2).  Legal bills containing descriptions of legal services that 

reveal the substance of communications and the work performed are recognized to be privileged.  

See Christman Brauvin Realty Advisors, Inc., 185 F.R.D. 251, 255 (N.D. Ill. 1999).  Also, 

material prepared by or for an attorney in preparation for trial that contains or discloses the 
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theories, mental impressions, or litigation plans of a party’s attorney is protected by the work 

product doctrine.  Ill. S. Ct. Rule 201 (b)(2).  

Here, the daily descriptions often include very detailed discussions of the legal work 

performed.  Many reflect the substance of communications with ComEd and worked performed 

by counsel on its behalf in connection with this rate case and are protected by the attorney-client 

privilege.  In addition, the detailed service descriptions in many instances reveal counsel’s 

litigation plans.  

2.  The Legal Protections Have Not Been Waived. 
 

Contrary to AG/CUB’s assertion, ComEd has not waived the above protections by 

putting its rate case expenses at issue.  This assertion is merely a rehashing of AG/CUB’s “fee-

shifting” claim.  AG/CUB essentially contend that ComEd placed the privileged service 

descriptions at issue by “petitioning” that the expenses be paid by consumers.  Response at 10.  

ComEd has filed no fee petition. As explained above, rate case expenses are not an award to be 

petitioned for at the end of a proceeding but just one category of expense included with other 

information to calculate a just and reasonable rate.  Moreover, the vast majority of the costs are 

defined by fixed fee agreements that are not affected in any way whatsoever by daily work 

descriptions. 

This discovery dispute should be decided on the lack of relevance of the detailed 

information sought, and the likely harm compared to the absence of benefit likely to result from 

public disclosure.  If the ALJs disagree, at a minimum ComEd ought to be allowed to designate 

for redaction those individual entries that are privileged and/or protected and submit those to the 

ALJs for in camera review as to the propriety of the privilege claim.   
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3. The Common Interest Doctrine Is Inapplicable. 
 

The common interest doctrine, upon which AG/CUB also rely, is also inapplicable in the 

instant proceeding.  The common interest doctrine provides that, “when an attorney acts for two 

different parties who each have a common interest, communications by either party to the 

attorney are not necessarily privileged in a subsequent controversy between two parties.”  Waste 

Management, Inc. v. International Surplus Lines Ins. Co., 144 Ill. 2d 178, 193 (1991) (citations 

omitted.)  AG/CUB’s analogy comparing utilities and consumers to insured and insurers 

underscores why the common interest doctrine is inapplicable.  First, unlike insurers and the 

insured, ComEd and consumers have not entered into any express contract.  In addition, while 

ComEd is required to provide electricity distribution services at just and reasonable rates, and 

agrees that it and customers have a “common interest” in such just and reasonable rates, it is not 

the case that ComEd’s outside counsel acts for the benefit of the consumer.  If that were the case, 

there would be no need for the AG or counsel for other parties representing various consumer 

groups to intervene in the rate case at all.  
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WHEREFORE, for the above stated reasons, Commonwealth Edison Company 

respectfully requests that the Commission grant the previously filed Motion to Preserve the 

Confidential Designation of Certain Documents and deny AG/CUB’s Request to Compel 

Production of Attorney Records. 

 

Dated:  November 24, 2010   Respectfully submitted, 

      COMMONWEALTH EDISON COMPANY 

By:   /s/ David M. Stahl   

 One of the attorneys for  
 Commonwealth Edison Company 
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