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List of Issues & Major Conclusions  
 

 
 The arguments introduced by IIEC’s witness Mr. Gorman, CUB’s witness 

Mr. Thomas, and Staff witnesses Mr. McNally and Dr. Brightwell do not 
adequately address the combination of risk and revenue erosion factors that 
are the basis for the 40-basis-point adder to the return on equity that the 
Company has proposed to address these impacts that result from aggressive 
adoption of energy efficiency in the Company’s service 
territory.  Additionally, the vast majority of companies in the three groups of 
comparable companies used in cost-of-capital analyses by the Company’s 
witnesses Mr. Hadaway and Mr. Seligson and Staff Witness Mr. McNally do 
not reflect the combination of aggressive energy efficiency targets and 
absence of ratemaking mechanisms that face the Company, and therefore 
this combination of risk and revenue erosion described in Dr. Tierney’s 
prefiled direct testimony is not reflected in their analyses of those 
companies.  Dr. Tierney encourages the Commission to reject the arguments 
of Mr. Gorman, Mr. Thomas, Mr. McNally, and Dr. Brightwell, and approve 
the Company’s proposal.   
 

 Additionally, Staff witness Ms. Pearce’s recommendation that the 
Commission reject cost recovery of the Company’s 2009 pension 
contribution for reasons of imprudency are inconsistent with long-standing 
regulatory policy of supporting legitimate cost to provide service.  Dr. 
Tierney encourages the Commission to reject her position and review the 
Company’s 2009 pension contribution based on a reasonableness standard.
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1. Introduction and Qualifications 1 

a. Identification of Witness 2 

Q. What is your name? 3 

A. My name is Susan Tierney. 4 

Q. Are you the same Susan Tierney who testified previously in this proceeding? 5 

A. Yes, I am.  My prefiled direct testimony is ComEd Exhibit 13.0.  6 

b. Purpose of Rebuttal Testimony 7 

Q. What is the purpose of your Rebuttal Testimony? 8 

A. I respond to several points made in the Testimonies of several intervenor witnesses:  Mr. 9 

Michael P. Gorman, who testified on behalf of the Illinois Industrial Energy Consumers 10 

(IIEC Exhibit 1.0); Mr. Christopher C. Thomas, who testified on behalf of the Citizens 11 

Utility  Board and the Illinois Attorney General (AG/CUB Exhibit 4.0); and three 12 

witnesses who testified on behalf of the staff of the Illinois Commerce Commission 13 

(“Staff”): Mr. Michael McNally (ICC Staff Exhibit 5.0); Dr. David Brightwell (ICC Staff 14 

Exhibit 8.0); and Ms. Bonita A. Pearce (ICC Staff Exhibit 3.0).  15 

Q. On what issues do you respond to these witnesses in your rebuttal testimony?  16 

A. I respond to Mr. Gorman, Mr. McNally, Dr. Brightwell, and Mr. Thomas on issues 17 

related to the reasonableness and necessity of the proposed 40-basis-point adjustment to 18 

the return on equity of Commonwealth Edison Company (“ComEd”) in order to mitigate 19 

lost revenues and risks associated with the implementation of energy efficiency actions in 20 

ComEd’s service territory.  I respond to Ms. Pearce’s testimony on ratemaking policy 21 
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issues related to the reasonableness of ComEd’s 2009 pension contribution from a 22 

ratemaking point of view. 23 

Q. What is your overall reaction to the testimony on the 40-basis-point adder?  24 

A. Because Mr. Gorman, Mr. McNally, Dr. Brightwell, and Mr. Thomas do not address the 25 

combined effects of risk and revenue erosion attributable to impacts of energy efficiency 26 

programs in ComEd’s service territory, I am not persuaded to change my opinion as to 27 

the reasonableness of the proposed 40-basis-point adder on return on equity.  In addition 28 

to my rebuttal testimony below, I offer three exhibits (ComEd Ex. 39.1, ComEd Ex. 39.2, 29 

and ComEd Ex. 39.3) in support of my conclusions. 30 

Q. What is your overall response to Ms. Pearce’s position that ComEd’s 2009 pension 31 

fund contribution should not be reflected in rates?   32 

A. In light of the value associated with inclusion of reasonable employment pension costs in 33 

rates, I offer an alternative standard that is more consistent with long-standing cost-of-34 

service ratemaking policy than the one offered by Ms. Pearce.  35 

2. Testimony on the 40-Basis-Point Adder to ComEd’s Return on Equity  36 

a. Response to Mr. Gorman 37 

Q. How do you respond to Mr. Gorman’s testimony with regard to the proposed adder 38 

to ComEd’s return on equity?  39 

A. I disagree with several aspects of Mr. Gorman’s testimony on the proposed 40-basis-40 

point adder to ComEd’s return on equity.  First, he mischaracterizes my testimony when 41 

he states on pages 53-54 of IIEC Ex. 1.0 that “Ms. Tierney acknowledges that ComEd 42 

has the regulatory mechanisms that provide a high level of assurance of full cost recovery 43 
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of demand response and energy efficiency programs (ComEd Ex. 13.0 at 15).”  Although 44 

I do recognize that ComEd is permitted under Illinois law “to recover reasonable and 45 

prudently incurred expenses associated with the operation of its energy efficiency 46 

programs,” I also said that that “law is silent on these energy efficiency programs’  47 

implications for other ratemaking issues (such as assurance of adequate revenue recovery, 48 

or compensation for lost sales or increased risk associated with uncertainty about the 49 

effects of energy efficiency programs on sales and revenue generation). Reasonable 50 

ratemaking practices suggest that these issues be addressed and remedied in this rate 51 

case.”  (ComEd Ex. 13.0, page 2.)   Additionally, I pointed out that the potential to 52 

recover direct program costs is not “the only way that implementation of energy 53 

efficiency and demand response programs can affect a utility’s revenues and financial 54 

condition.”  I state that “even if a utility company that administers energy efficiency 55 

programs recoups its direct costs associated with those programs, the utility will have 56 

reduced potential to generate revenues and earn its allowed return.” (ComEd Ex. 13.0, 57 

page 15.)    58 

Q. What is your next concern with Mr. Gorman’s testimony on the proposed adder to 59 

ComEd’s return on equity?  60 

A. Mr. Gorman makes a number of statements which have no basis.  He provides no support 61 

for his conclusion that my recommendation would erode “the efficiency of the 62 

ratemaking process” and detract from “achieving an optimal utility.”  More importantly, 63 

he does not even explain what he means by this or how my recommendations could lead 64 

to those outcomes.  His colorful but nonetheless gratuitous comment that the proposed 65 

adder would simply “add a layer of fat” (IIEC Ex. 1.0, page 54) fails to address the 66 



Docket No. 10-0467 
ComEd Ex. 39.0 

Page 4 of 29 

financial risks and revenue impacts on ComEd that I delineate in my testimony (see 67 

especially Section V of ComEd Ex. 13.0).  Moreover, his comment suggests that the 68 

proposed 40-basis-point adder would offset energy efficiency gains and economic 69 

benefits created on customer’s behalf by demand response and energy efficiency 70 

programs.  This claim is without any support whatsoever, especially in light of several 71 

elements presented in my testimony and in that of Mr. Val R. Jensen (ComEd Ex. 17.0).   72 

Mr. Jensen states that the lifetime net benefit of the programs implemented through 73 

ComEd’s 2008-2010 Energy Efficiency and Demand Response Plan alone (whose third 74 

year commenced on June 1, 2010) is $155 million – meaning that electricity costs would 75 

be $155 million lower than they would otherwise be in the absence of these programs, 76 

after taking into account program expenditures. (ComEd Ex.17.0, page 5.)  There are 77 

additional positive but not quantified bill-impact benefits to customers of other energy 78 

efficiency programs, such as other programs supported by the American Recovery and 79 

Reinvestment Act (“ARRA”), and other efficiency actions that I described in my 80 

testimony (ComEd Ex. 13.0, Sections III-V).   These benefits contrast with the estimated 81 

annual 40-basis-point adder of approximate $30.8 million proposed in this rate case 82 

(ComEd Ex. 13.0, page 27), which is designed to compensate for more than the lost 83 

revenues from ComEd’s energy efficiency programs.  84 

Q. What is your response to Mr. Gorman’s position that “there are several regulatory 85 

mechanisms that can permit ComEd to set rates in an efficient manner...Most 86 

obviously, ComEd can choose to set rates using a forecasted test year, which can 87 

reflect sales levels impacted by energy efficiency and demand response 88 

programs….”  (IIEC Ex. 1.0, page 54.)  89 
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A. I understand that Illinois allows electric distribution companies to file rate cases based on 90 

a future test year.  And I agree that the use of a future test year might deal with one of the 91 

issues that I address in my testimony – that is, use of forecasted billing determinants to 92 

set new rates could account for the effect of energy efficiency and demand-response 93 

programs.  Thus, a future test year could address the anticipated lost sales (and in turn, 94 

lost revenues) in the first year that rates would go into effect.  The reality is, however, 95 

that a future test year was not selected for this case (see ComEd Ex. 6.0, page 12).  And I 96 

am aware that the use of a future test year would not fundamentally address the risk 97 

elements (i.e., prudency risk, load-side risk, other intangible risks) I raised in Section V 98 

of my testimony.  Nor would it address lost revenues from lower sales in the years after 99 

the first year new rates were to go into effect. 100 

b. Response to Mr. Thomas 101 

Q. Do you have a different response to Mr. Thomas’ similar position that the effects of 102 

energy efficiency and demand-response programs “are more accurately reflected in 103 

the rate-making process through appropriate billing units or the use of a future test 104 

year.”  (AG/CUB Ex. 4.0, page 36.) 105 

A. No.  While some of the issues might have been addressed in a rate case filing using a 106 

future test year, not all of them would be.  Moreover, Mr. Thomas’ focus on a future test 107 

year misses an important point: my discussion of risks that are addressed by the adder to 108 

cost of equity is made in the context of a rate case filing by ComEd that incorporates a 109 

historic test year, as allowed under Illinois ratemaking policy.  Within this context, focus 110 

upon the use of a future test year seems to miss the point.  111 

 112 
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c. Response to Mr. McNally 113 

Q. How do you respond to Mr. McNally’s testimony regarding his calculations to 114 

adjust downward ComEd’s risk to reflect the effect of ComEd’s proposed rate 115 

design, and his use of a similar calculation to further adjust the risk of companies in 116 

his Comparable Sample? 117 

A. Mr. McNally’s calculation of an adjustment to the cost of common equity to reflect the 118 

effects of revenue decoupling on ComEd’s (and other companies’) risk is based on 119 

several problematic premises.   First, in describing how he attempted to develop an 120 

adjustment to ComEd’s cost of capital to reflect the effect of ComEd’s proposed rate 121 

design recapture lost revenues, he states  that his calculation is built upon his belief that 122 

my testimony states that ComEd’s 40-basis-point adder equates to the potential revenue 123 

loss resulting from energy efficiency and conservation measures.  (Staff Ex. 5.0, page 124 

38.)  This interpretation is inconsistent with the statements in my testimony that the 125 

proposed 40-basis-point adjustment reflects the combined effects of increased risks given 126 

ComEd’s particular circumstances (i.e., prudency risk, load-side risk, performance-127 

penalty risk, credit-quality risk, and regulatory risk) as well as the effect of lost revenues 128 

associated with energy efficiency targets mandated without compensating ratemaking 129 

adjustments for lost revenues.   130 

I stated in my testimony that the 40-basis-points would equal approximately $30.8 131 

million, assuming a rate base of approximately $7.7 billion, and I evaluated that amount’s 132 

reasonableness by considering estimates of annual lost revenues (e.g., $15.8 million in 133 

2011 and $28.6 million in 2012 for energy efficiency and demand response programs 134 

implemented by ComEd, and another $23.8 million in lost revenues resulting from 135 
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ARRA programs in ComEd’s service territory).  (See ComEd Ex. 13.0, pages 26-27; 136 

ComEd Ex. 13.8; ComEd Ex. 13.9.)  The proposed use of 40 basis points to adjust 137 

ComEd’s return on equity is part of a rate case in which ComEd is also proposing to 138 

restructure its rates over a three-year period to move toward a 80/20 fixed/variable rate 139 

design; the proposed adjustment would likely have been higher than 40 basis points had 140 

the rate case filing not incorporated this rate design proposal.  To use ComEd’s proposed 141 

40-basis-point adder as a specific proxy for lost revenues as Mr. McNally has suggested 142 

would be inaccurate and inappropriate since it would misrepresent the size of lost 143 

revenue impacts. 144 

Second, the overall logic of his downward adjustment to ComEd’s risk (which is 145 

set at 40 basis points) and the effect of revenue decoupling on his sample of companies is 146 

hard to follow and perhaps not even sensible. He seems to suggest that if the Commission 147 

were to approve ComEd’s rate design proposal, ComEd’s revenues would be less 148 

uncertain and, all else equal, that effect would be worth 40 basis points.  He attempts to 149 

make a parallel adjustment on the risk of the companies in his sample group, depending 150 

upon the status of introducing revenue decoupling as part of those companies’ rates.  He 151 

provides no analysis of the other types of risk (e.g., energy efficiency program targets, 152 

prudency risk, performance targets) that I discussed in my analysis in addition to the 153 

issue of lost revenues.  He somehow assumes that 40 basis points would make ComEd 154 

whole for lost revenues from energy efficiency, on the one hand, and that companies with 155 

revenue decoupling get a benefit worth 40 basis points on their return on equity.  But his 156 

analysis misses the point that there are categorical differences between the asymmetric 157 

risks faced by ComEd (e.g., energy efficiency program targets, prudency risk, 158 
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performance targets) for which the proposed 40 basis point adjustment would provide 159 

some compensation, on the one hand, and the potential financial benefits from revenue 160 

stability provided by ComEd’s ratemaking adjustments.  Mr. McNally has provided no 161 

assessment of the impact of ComEd’s ratemaking adjustment on the financial risks the 162 

Company faces, and his adjustment associated with unrelated financial risks does not 163 

offer an appropriate substitute.  164 

When he adjusts the risk profile of the companies in his proxy group, he further 165 

amplifies the effect of his having only focused on lost revenues rather than other risks as 166 

well. He continues to use 40 basis points as a proxy for the effect of rate design on 167 

ComEd’s risk, and then casts it as a “baseline for calculating the effect revenue de-168 

coupling has had on the Comparable Sample.” (Staff Ex. 5, page 38.)  But he does not 169 

examine whether companies in his Comparable Sample also face the types of other risks 170 

as a result of energy efficiency targets and performance.    For the reasons described 171 

above, it would not be appropriate to calculate the impact of revenue decoupling and 172 

other energy-efficiency-related factors on Comparable Companies’ risk in this way. 173 

Q. Please comment on Mr. McNally’s discussion of ComEd’s proposed 40-basis-point 174 

adder relative to the risk in Mr. Sam Hadaway’s and Mr. Carl Seligson’s samples of 175 

comparable companies. 176 

A. Mr. McNally asserts that adding a risk premium to the cost of common equity estimates 177 

for those samples would not be warranted if the companies in Mr. Hadaway’s and Mr. 178 

Seligson’s samples already reflected the risks I describe in my testimony.  While I agree 179 

with Mr. McNally that I did not include in my testimony an analysis of the degree to 180 

which Dr. Hadaway’s and Mr. Seligson’s samples are also exposed to those risks, I 181 
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neither stated nor suggested that such risks are “unique to ComEd,” as Mr. McNally 182 

asserts.  (AG/CUB Ex. 4, page 55.)  Rather, I said that the combined effects of prudency 183 

risks, load-related risk, risk of performance penalties and lost revenues are roughly 184 

equivalent to and reasonably represented by the dollar amounts represented by the 40-185 

basis-point adjustment to ROE.   I note that Mr. McNally did not examine whether these 186 

types of risks are faced by the companies in the Hadaway/Seligson proxy groups, and 187 

what other mechanisms are used in those other states that address lost revenues/revenue 188 

decoupling.  And he asserts without basis or support that these prudency risks are already 189 

reflected in the cost of equity in the sample companies.   190 

Q. Have you performed a study of the extent to which the companies in Mr. Hadaway’s 191 

sample bear the same types of risks associated with energy efficiency program 192 

targets and/or enjoy the benefit of ratemaking mechanisms that address some of the 193 

risks you identify in your testimony? 194 

A. Yes.  First, I looked at the 35 companies – 14 electric-only utilities, 4 gas-only 195 

distribution companies, and 17 diversified utilities – in the group of comparable 196 

companies in Mr. Hadaway’s analysis (ComEd Ex. 11.1).  Since Mr. Seligson uses a 197 

slightly different set of companies in his analysis (ComEd Ex. 12.1), I also examined his 198 

group of 33 companies (which is composed of 11 electric-only utilities and 22 diversified 199 

companies).   200 

ComEd Ex. 39.1 shows the list of companies in Mr. Hadaway’s group and 201 

includes information for each of the individual utility subsidiary companies in his set of 202 

35 companies (thus making a total list of 63 companies in the review).  ComEd Ex. 39.1 203 

also shows information about each of those companies’ energy efficiency program targets 204 
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and associated ratemaking adjustments (including revenue decoupling, lost revenues, or 205 

shareholder incentives).  Of this list of 63 companies (held in 35 separate corporate 206 

entities), ComEd is comparable to only three other companies1 (including ComEd) that 207 

have both relatively aggressive energy efficiency targets (1.0 percent or more) and no 208 

ratemaking adjustments for revenue decoupling, lost revenues, or shareholder incentives.   209 

ComEd Ex. 39.2 shows parallel information about the companies in Mr. 210 

Seligson’s list (which details information on 78 individual companies included in his 211 

overall set of 33 corporate entities).  This analysis indicates that only five other 212 

companies2 of the 78 individual companies are similar to ComEd, in having a target of 213 

energy efficiency at least as high as 1.0 percent and with no ratemaking adjustment for 214 

revenue decoupling, lost revenues, or shareholder incentives.  215 

This gives me confidence that the cost of capital for the vast majority of 216 

companies in Mr. Hadaway’s and Mr. Seligson’s comparable groups does not already 217 

reflect the incremental risk faced by a utility in ComEd’s circumstances, with multiple 218 

risks arising from energy efficiency programmatic requirements without any associated 219 

ratemaking mechanism to account for these risks and/or lost revenues.  The 40-basis-220 

point adjustment to that return on equity is designed to reflect the increased combined 221 

risks that ComEd faces as a result of no revenue decoupling (but with a partial phase-in 222 

of the proposed rate design), no adjustment for lost revenues, no shareholder incentives, 223 

                                                 
1 As shown by the asterisk on the applicable companies in column titled “Operating Company” on 

ComEd Ex. 39.1, the other three companies are:  Alliant Energy Company’s Interstate Power & Light; 
NICOR, Inc.; and Northeast Utilities’ Yankee Gas.  

2 As shown by the asterisk on the applicable companies in column titled “Operating Company” on 
ComEd Ex. 39.2, the other five companies are:  Allegheny Energy’s Allegheny Energy 
(Monongahela/Potomac/ West Penn); Alliant Energy Company’s Interstate Power & Light; Ameren’s 
Ameren Illinois Co.; Northeast Utilities’ Yankee Gas; and PPL Corporation’s PPL Electric Utilities. 
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and the other risks (performance risk, prudency risk, load-related risk, other risks) that I 224 

described in my testimony.     225 

Q. Did you also look at the companies in Mr. McNally’s proxy group, with regard to 226 

these same issues of energy efficiency program requirements and ratemaking 227 

mechanisms to address the effects of energy efficiency programs? 228 

A. Yes.  For these 12 companies (with a total of 25 individual companies within them), I 229 

found that there was no other company that resembled ComEd, in terms of the 230 

combination of energy efficiency targets (1.0 percent or greater) and the absence of a 231 

ratemaking mechanisms such as revenue decoupling, lost revenue adjustment or 232 

shareholder incentive mechanisms. ComEd Ex. 39.3 shows the results of my analysis.  233 

Again, as I showed in ComEd Exhibits 39.1 and 39.2, this information shows that ComEd 234 

differs from this group by virtue of the various requirements and impacts of energy 235 

efficiency programs and the absence of adjustment mechanisms that account not only for 236 

lost revenues but also for the other risks I described in my testimony.   237 

Q. So, do you agree with Mr. McNally’s points about the reasonableness of an adder to 238 

the return on equity as proposed in this proceeding?  239 

A. No. While I agree with Mr. McNally that “many states” have energy efficiency programs, 240 

I would not agree with him that the companies in the Comparable Sample adopted by Mr. 241 

Hadaway and Mr. Seligson face similar regulatory requirements or that they face similar 242 

risks due to these requirements.  For these reasons, I continue to support the proposed 40-243 

basis-point adder to ComEd’s return on equity, as I described in my testimony (ComEd 244 

Ex. 13.0). 245 
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Q. Please amplify your reasons why you disagree with Mr. McNally’s conclusions 246 

regarding the risks that you identified in your analysis.   247 

A. First, I disagree with Mr. McNally’s assertion that “the companies in my Comparable 248 

Sample, have similar such energy efficiency programs,” because the ratemaking 249 

mechanisms, such as decoupling, lost revenue adjustments, and shareholder incentives, 250 

nearly always accompany aggressive utility energy efficiency requirements (as shown in 251 

ComEd Exhibits 39.1 and 39.2).  Because ComEd lacks any of these ratemaking tools, I 252 

cannot conclude, as he does, that “any prudency risk related to energy efficiency 253 

programs is already reflected in the cost of equity of the sample companies.”  (AG/CUB 254 

Ex. 4,0, page 55.)  Mr. McNally’s analysis seems to overlook (or undervalue) the 255 

complementarity provided by these ratemaking tools for utilities undertaking energy 256 

efficiency, and the role of the proposed 40-basis-point adder in complementing ComEd’s 257 

pursuit of aggressive energy efficiency targets.  258 

Further, he asserts, without any further support, that the particular “load related 259 

risk” that I describe in Section V of my testimony is a part of sales volume risk generally 260 

and is addressed in cost of common equity adjustments such as the one he makes to the 261 

risk he calculates from his proxy group of companies.  As I discuss in detail, the type of 262 

risk introduced by significant demand-side measures is categorically different from those 263 

related to the economy, weather and price-elasticity of demand – which are the types of 264 

symmetrical risks (with upside and downside potential for both the utility company and 265 

its customers) typically seen in traditional ratemaking.   266 

Regarding the risk of performance penalties, Mr. McNally seems to agree with me 267 

that these risks are relatively small, but that such risk does exist.  In fact, companies in 268 
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other states offer upside opportunity for shareholder returns – in some cases as a parallel 269 

to performance requirements and sometimes as a simple mechanism to align 270 

shareholders’ financial interests with those of customers in promoting aggressive energy 271 

efficiency.  In Illinois – without some kind of ratemaking mechanism such as the one 272 

proposed here in the form of an adder to return on equity – there would be a performance 273 

penalty risk without an upside opportunity for shareholder benefit.    274 

Finally, I make that same point with regard to lost revenues associated with 275 

demand-side programs: that without some kind of ratemaking mechanism to provide a 276 

revenue stream to offset lost revenues, there would be a negative impact on ComEd 277 

financials without a commensurate opportunity to hold shareholders harmless for the 278 

adverse financial impacts associated with aggressive implementation of demand-side 279 

measures.   280 

Mr. McNally asserts without factual support that the risk of lost revenues is 281 

already reflected in his sample of comparable companies, since most of those companies 282 

have “similar energy efficiency programs.” (Staff Ex. 5.0, page 57.)  But the extent to 283 

which his companies’ risk related to energy efficiency programs is similar actually 284 

depends on a combination of the depth of program target, as well as the combination of 285 

ratemaking mechanisms that provide revenue streams to offset lost revenues (or provide 286 

in some way for upside shareholder returns). For these reasons, I disagree with the 287 

premises and conclusions of Mr. McNally’s analysis. 288 

d. Response to Dr. Brightwell 289 

Q. What is your reaction to Dr. Brightwell’s testimony regarding some of the financial 290 

implications for ComEd revenues associated with energy efficiency programs? 291 
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A. I disagree with Dr. Brightwell’s arguments for several reasons.  For example, while Dr. 292 

Brightwell agrees that energy efficiency programs and plans can cause a conflict between 293 

the interests of customers and shareholders (Staff Ex. 8.0, page 3), he seems content to 294 

ignore this ratemaking problem.  In affirming that a conflict exists and in asserting that 295 

the proposed remedy does not mitigate the conflict, he fails to offer an alternative to 296 

address this problem.  He seems content with the outcome that ComEd is not allowed to 297 

have a revenue stream to remedy or mitigate this tension.  While there are other ways to 298 

address the conflict (as I stated in my testimony), ComEd’s proposed adder is a 299 

reasonable way to send a positive signal to shareholders while also mitigating lost 300 

revenues from energy efficiency, especially in conjunction with Illinois’ aggressive 301 

targets, its performance penalties and the ComEd’s proposed rate design.  Further, the 302 

fact of a 40-basis-point adder would send a signal to the investment community that the 303 

Commission recognizes the combined effect of state policy (and other regulatory 304 

decisions) on ComEd’s finances and is taking steps to mitigate this impact. 305 

Q. What are the other problems that you see in Dr. Brightwell’s analysis? 306 

A. There appears to be a fundamental disconnect in his position that because the proposed 307 

adder will make efficiency more costly (in his view), that it will result in customer bill 308 

increases and thus erode customer support for such programs.  He overlooks clear 309 

evidence to the contrary when he asserts, without basis, that customers will not benefit 310 

from energy efficiency programs (“this means that customers will pay more for the 311 

services they already receive than they would if there was no energy efficiency 312 

program….[and will result] in increases in their bills” (Staff Ex. 8.0, page 4)).  Mr. 313 

Jensen summarizes the lifetime savings that customers will experience from 314 
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implementation of ComEd’s energy efficiency programs.3  Mr. Jensen’s testimony 315 

demonstrates that customers will continue to reduce the overall size of their electricity 316 

bill (including delivery and commodity elements of service and net of program costs) 317 

through participation in efficiency and demand response programs or actions.  Every unit 318 

of electricity not consumed will enable the customer to reduce the size of his/her bill, 319 

relative to the bill that would have occurred without the energy efficiency/demand-320 

response action.  There is thus no factual or logical basis for Dr. Brightwell’s statement 321 

that “customers will pay more for the services they already receive than they would if 322 

there was no energy efficiency program.”  (Staff Ex. 8.0, page 4.) 323 

Furthermore, I think he makes an unreasonable suggestion that a particular cost 324 

should be excluded from a utility’s revenue requirement because it will diminish 325 

customer acceptance of services associated with this cost (in this case, energy efficiency) 326 

(“customers will be paying more for electric service because of energy efficiency than 327 

they would without the adder.  I do not think charging customers even more for electric 328 

distribution as a result of energy efficiency promotes customer acceptance of energy 329 

efficiency.” (Staff Ex. 8.0, page 7)).  This argument could be applied to any legitimate 330 

cost item, but would render a revenue requirement entirely unjust and unreasonable 331 

because it would fail to reflect the real cost of providing service. 332 

Finally, Dr. Brightwell’s view that ComEd is not likely to incur involuntary 333 

“performance risk penalties” for failure to achieve efficiency goals misses a point of my 334 

testimony – that the proposed adder would reduce ComEd’s incentive to subject itself to 335 

such penalties over the course of the years during which new rates would be in effect. 336 

                                                 
3 Those savings do not include the reductions in customer bills that also will result from other 

energy efficiency programs, such as those supported through the ARRA and other programs. 
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III. Ms. Pearce’s Testimony on ComEd’s 2009 Pension Fund Contribution 337 

Q. What part of Ms. Pearce’s testimony are you addressing in your rebuttal testimony? 338 

A. I rebut her position that the Commission should find that ComEd’s 2009 contribution to 339 

fund its employee pension program was imprudent because of her view of the 340 

discretionary nature of that contribution.  I also rebut her position that the appropriate test 341 

for whether the 2009 pension fund contribution was prudent is whether it provides net 342 

savings to customers.  Her positions are inconsistent with sound ratemaking policy. 343 

Q. First, what is the overall basic ratemaking principle that you say Ms. Pearce 344 

misconstrues? 345 

A. In addressing whether ComEd’s 2009 pension contribution was carried out by using 346 

ratepayer or shareholder funds, she states that 347 

internally generated funds would arise from the Company’s operations as 348 
a regulated utility and the provision of electric service to ratepayers. As 349 
such, these internally generated funds would be provided by normal 350 
operating revenues collected from utility customers—in other words, 351 
funds supplied by ratepayers. Accordingly, since the pension asset is 352 
funded by normal operations (i.e., revenue collected from ratepayers) 353 
rather than provided by shareholders, shareholders should not earn a return 354 
on it. 355 

Pearce Dir., Staff Ex. 3.0, page 7.  On making this statement, Ms. Pearce appears to 356 

misunderstand or at least misapply an important basic ratemaking process for utility 357 

service – that is, that the utility collects revenues by charging customers for the service 358 

provided to them according to rates approved by the regulator; once collected, revenues 359 

are not directly assigned to paying off one or another particular cost incurred by the 360 

utility, but rather serve as part of the resources the company has at its disposal to manage 361 

its business and render service to customers.   362 
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Once rates are set, the revenues from sales to customers generate cash, which the 363 

company uses, along with retained earnings (i.e., equity) and the issuance of debt, to 364 

manage its business.  With few exceptions, those funds (e.g., revenues collected in rates, 365 

proceeds from issuance of debt, cash on hand) are fungible from the point of view of 366 

providing resources for the company to use in fulfilling its service obligation.   367 

Thus from a ratemaking point of view and, again, with some exceptions, once 368 

rates are set it is neither legitimate nor appropriate to assign a particular dollar generated 369 

from delivery service rates to funding a particular cost of providing service, just as it is 370 

typically not the case that a utility issues debt or securities (or retains earnings rather than 371 

paying dividends) and then track those dollars against a particular expense.   Thus, Ms. 372 

Pearce’s suggestion that specific revenues from rates are assigned to paying off a 373 

particular cost is entirely inconsistent with the premise of ratemaking that rates provide 374 

revenue to fund the cost of general utility operations (and capital spending) until new 375 

rates are set, without assigning a dollar collected through one element of a rate to a dollar 376 

spent on a particular cost element in the cost of service. 377 

Q. Second, what is your overall response to Mr. Pearce’s position that ComEd’s 2009 378 

pension fund contribution should not be reflected in rates?   379 

A. There are two other problems with Ms. Pearce’s position, from a ratemaking policy point 380 

of view.  First, she inappropriately and unreasonably equates a discretionary action of 381 

utility management with imprudency.  Second, she unreasonably suggests that the 382 

Commission apply a test of “net ratepayer savings” to the question of whether ComEd’s 383 

discretionary 2009 pension fund contribution was justified and therefore prudent.   384 

Accepting these principles would be inconsistent with long-standing and sound 385 
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ratemaking policy in which a utility must constantly exercise discretion to provide quality 386 

service to its customers, and in which the utility must oftentimes and reasonably incur 387 

costs to provide service without a compensatory net savings in another part of its 388 

business.   389 

Q. Before addressing the first issue (the discretionary nature of the 2009 pension fund 390 

contribution), please explain the latter point, regarding this “net ratepayer savings” 391 

standard that you say Ms. Pearce seeks to have the Commission apply in this case. 392 

A. Ms. Pearce says that because ComEd’s cash contribution to fund its “pension results in a 393 

net increase in costs to ratepayers,” ComEd has not met its burden to show that this is a 394 

reasonable expense.  (Staff Ex. 3.0, page 10.)  She concludes that “because the requested 395 

return to shareholders is higher than the offsetting reduction to pension expense.”  (Staff 396 

Ex. 3.0, page 10; see also, page 11.)   She seeks to have the Commission disregard the 397 

contribution because of ComEd’s estimate that, in her words, “over the long term, the 398 

Company and its customers could be economically neutral between making the 2009 399 

contribution and making mandatory contributions when required” (Staff Ex. 3.0, page 11) 400 

rather than providing proof of net customer savings from the decision to contribute to the 401 

pension fund in 2009.  Her application of this test rests on her view that the pension 402 
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contribution was discretionary, and therefore imprudent if it did not produce net savings.  403 

(Staff Ex. 3.0, page 10.)4   404 

Application of Ms. Pearce’s proposed ratemaking standard (requiring a showing 405 

of net customer savings in order for the Commission to find that ComEd was prudent in 406 

making a pension fund contribution in 2009) could lead the Commission to find as 407 

imprudent countless legitimate and reasonable costs incurred by a utility to provide 408 

service to its customers, and could render the company financially impaired and unable to 409 

satisfy its obligations to both its customers and its shareholders.  This is an unsustainable 410 

position.  I encourage the Commission to reject her standard.   411 

Q. Do you interpret Ms. Pearce as suggesting that the discretionary contribution was 412 

inappropriate for other reasons? 413 

A. Yes.  She asks the Commission to ignore Ms. Houtsma’s testimony that “the extra 414 

contribution for 2009 was necessary due to the poor market conditions that resulted from 415 

the 2008 market decline” (Staff Ex. 3.0, page 14), and suggests even that the pension 416 

contribution double-counted the amount of dollars needed to fully fund the pension plan 417 

(since the Company’s prior actions were purportedly for that purpose).  In making these 418 

claims, she offers no analysis and seems to question a fact that is conventionally 419 

recognized – that an extraordinary economic collapse occurred in the last third of 2008, 420 

causing abrupt decreases in the value of U.S. securities markets (and global economies) 421 

                                                 
4 In response to the following question about whether the “2009 pension contribution will reduce 

pension expense. Has that benefit been reflected in the revenue requirement?” Ms. Houtsma testified:  “Yes. 
As described later in our testimony, the pension contribution will result in a lower pension expense in years 
2010 and beyond than would otherwise be the case because of expected investment returns. ComEd is 
proposing to use the 2010 pension expense in this proceeding and the benefit of the contribution is considered 
in the actuarial determination of that pension expense.  In Docket No. 05-0597 the Commission concluded 
that customers derived a benefit from the 2005 contribution and therefore ComEd should be allowed cost 
recovery of the contribution. The same logic should apply in this instance.”  ComEd Ex. 6.0, 30-31. 
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and leading to devaluation of assets held by countless companies.  Figure SFT-R1, below, 422 

shows, for example, the change in the price of the Dow Jones Industrial Average during 423 

the period between the end of 2005 (when ComEd made a prior contribution to “fully 424 

fund” its employee pension fund) and the present – which includes the period in 2008 425 

when the Company decided to contribute more to its pension fund.5  426 

                                                 
5 Ms. Houtsma described the Company’s decision in this way (in ComEd Ex. 6.0):  

572  Q. Why did ComEd make this contribution in 2009? 

573  A. The Company made this contribution to improve the plan’s then significantly 

574  underfunded status. 

575  Q. Wasn’t the 2005 contribution intended to correct the underfunded status of the 

576  plan? 

577  A. Yes. However, although the pension contribution made in 2005 was intended to fully 

578  fund the pension plan, and indeed did have that result at the time, the underfunded status 

579  of the pension plan increased significantly in 2008 as a result of poor market conditions 

580  that reduced the value of the assets in the pension funds by 26%. As a result, Exelon (the 

581  sponsor of the pension plan in which ComEd participates) recognized a special liability 

582  of $2.24 billion in light of the deterioration of the trust fund assets. By mid-2009 the 

583  pension plan was approximately 40% underfunded. Accordingly, in 2009 ComEd made 

584  an additional contribution of $152 million to the pension plan to improve the funded 

585  status of the plan and to help to control future increases in pension expense. 
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A. Ms. Pearce recommends that the pension asset representing ComEd’s 2009 pension 443 

contribution be excluded from rates because, in her view, it was a discretionary cash 444 

contribution and that, as such, “the pension asset was neither ordinary nor necessary for 445 

the provision of utility service. The Company failed to demonstrate the cost is prudently 446 

incurred.” Thus she equates discretion to imprudence.  447 

Q. Do you agree with Ms. Pearce that the 2009 pension fund contribution was 448 

discretionary? 449 

A. Ms. Pearce appears to equate the word “discretionary” with “not required by law.”  By so 450 

doing, she seems to suggest that it would have been categorically imprudent or improper 451 

to have done anything more than was required by law; and it would have been imprudent 452 

for the Company to have made a contribution to more fully fund the employee pension 453 

when it did.  I cannot agree with Ms. Pearce’s use of “discretionary” in this way.  This 454 

standard would raise countless challenges to recovery of costs tied to best practices and 455 

even normal practices in utility management that are important for safe, quality, reliable, 456 

environmentally sound, and/or efficient utility service.  Specifically here, her position 457 

reflects a misunderstanding of the role of a pension fund as part of the legitimate cost of 458 

utility service and of what it means for a pension fund to be adequately funded.  The 459 

effect of her position is to shield ComEd’s retail customers from supporting reasonable 460 

costs incurred to provide them with electric service. 461 

Q. What is the policy relevance of the relationship between pension issues, utility cost 462 

of service, and reasonable exercise of utility management that you think is relevant 463 

here? 464 



Docket No. 10-0467 
ComEd Ex. 39.0 

Page 23 of 29 

A. I think there are at least three relevant policy considerations important for ratemaking on 465 

pension issues: (1) utility rates should reflect the cost of providing utility service, 466 

including labor-related costs; (2) cost-recovery policies should encourage utility 467 

management to attract and maintain a skilled workforce; and (3) cost-recovery policies 468 

should encourage utility management to make sound labor-related decisions that reflect 469 

the need to provide reliable and efficient electric service, consistent with the company’s 470 

public service obligations. 471 

Q. Please explain your first principle, that utility rates should reflect the cost of 472 

providing utility service. 473 

A. The fundamental and well-known economic principle underlying cost-of-service 474 

ratemaking is that rates for utility services should reflect the cost of providing those 475 

services. This accomplishes several economic objectives, such as having consumers see 476 

and pay for the cost of producing a product, and suppliers compensated for the expenses 477 

and capital costs they incur in providing products and services to consumers. Among 478 

these costs are labor-related costs. These include both the direct and indirect costs to 479 

compensate the utility’s workforce including salary expenses and any deferred 480 

compensation in the form of a pension. Without a pension plan, workers would be 481 

expected to demand higher compensation in the form of wages, salaries and/or other 482 

benefits. Consumers should support rates that reflect these direct and indirect costs, both 483 

to see properly-priced utility services and to align the incentives of the utility with 484 

consumers’ need for reliable and efficient electric distribution service. 485 
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Q. Please explain your second principle, that cost-recovery policies should create 486 

incentives for utility management to attract and maintain a skilled workforce. 487 

A. Provision of utility service requires competent labor, and rates for utility service should 488 

encourage the utility to attract and retain a stable and well-qualified workforce. Cost-489 

recovery incentives, for example, motivate utility management to behave in a particular 490 

way – either positively, through a reward, or negatively, through a punishment or penalty 491 

if a particular action is taken. In the case of pension-related costs, this might mean 492 

providing ratemaking incentives for the utility to maintain a skilled and experienced labor 493 

force, thereby benefiting consumers. This underpins ComEd’s ability to serve electric 494 

customers, including during emergency conditions where the workforce demonstrates a 495 

high sense of duty to the mission (e.g., getting the wires back in service). Pensions, or 496 

deferred wages, can be and often are used to induce employees to stay with the company, 497 

thus reducing training and recruiting costs and providing the benefit of retention of job-498 

specific skills. Utility commissions typically recognize this through decisions to allow 499 

recovery of reasonable pension-related costs as just and reasonable. 500 

Q. Please explain your third principle, that utility cost-recovery policy should 501 

encourage utility management to make sound labor-related decisions that reflect the 502 

responsibilities of providing electric service. 503 

A. Cost-recovery policies should create incentives for efficient management of assets related 504 

to such labor-related obligations. These include encouraging the utility to “do the right 505 

thing” regarding pension costs – that is, making sure that the workforce does not 506 

experience undue risk associated with an inadequately funded pension plan, held in trust 507 

for them by the utility. Doing the right thing means that the employees’ pension fund is 508 
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supported financially and managed efficiently in order to provide value to the workforce 509 

who, in turn, provide value to customers. Doing the right thing means that the utility 510 

meets its fiduciary responsibility to provide sufficient funds to the pension trust to meet 511 

its compensation promises to the workforce under a range of financial circumstances that 512 

might affect the utility, as well as its legal responsibilities to make good on those 513 

compensation commitments. Rather than simply satisfying minimum requirements, 514 

“doing the right thing” means following best practices in meeting pension commitments, 515 

and a balancing of economic, financial, legal, accounting, workforce, and consumer 516 

interests.  517 

Q. Given the economic and policy principles that you articulated above, what types of 518 

pension-related costs should be reflected in ComEd’s rates? 519 

A. Several aspects of pension-related costs need to be taken into consideration in the 520 

ratemaking process.  521 

Q. Please describe these regulatory policy issues affecting ratemaking treatment of 522 

ComEd’s pension-related costs. 523 

A. The following represent key ratemaking considerations for these pension costs: 524 

 Because pension costs are part of its workforce compensation, ComEd should be 525 

allowed to recover its reasonable and appropriate pension costs in rates.  526 

 Where prudent management decisions have resulted in the establishment of a 527 

direct benefit pension plan, the utility, as the pension plan sponsor, has the 528 

fiduciary responsibility to efficiently manage it in order to meet its compensation 529 

promises to the workforce. 530 
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 If the utility assigns to a third party the responsibility for day-to-day management 531 

of the pension trust fund, this asset is nonetheless managed on behalf of the utility 532 

and for the benefit of its pension beneficiaries.  533 

  At any point in time, the market value of the prepaid contributions in the pension 534 

fund may be over or under the pay-out obligations. This can result from a variety 535 

of factors such as interest rates or stock market returns that differ from the 536 

assumptions used to establish pay-in and pay-out schedules for the pension fund.  537 

 When a utility acts prudently in using its funds for contributions to make 538 

prepayments into the pension trust, such payments should be included in the 539 

utility’s revenue requirement (e.g., in ratebase, and/or in expense items, as 540 

appropriate).  Such payments are appropriate costs associated with provision of 541 

utility service to consumers.  542 

 At any point in time, the pension asset in a utility’s ratebase may be either net 543 

positive or net negative, depending upon the extent to which it is larger or less 544 

than the accumulated contributions from customers in the rates they pay for their 545 

electric service. 546 

Q. How do these principles help to evaluate Ms. Pearce’s testimony on the 547 

discretionary nature of ComEd’s 2009 contribution?  548 

A. I have two concerns with Ms. Pearce’s position. First, from an economic and regulatory 549 

policy point of view, her focus is far too narrow with respect to the discretion question. 550 

The promise to pay a pension is akin to (if not exactly like) a contract, with promises and 551 

commitments by the employer to include as part of compensation for today’s labor 552 

services a deferred payment in the form of a pension. In practice, a company technically 553 
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has some “discretion” as to how and when it funds its pension promises and 554 

commitments, just like a company has discretion in meeting its other binding financial or 555 

public service commitments. To say that a company has “discretion” in attracting and 556 

maintaining a high-quality, dedicated and loyal workforce, and in meeting its financial 557 

commitments to them in an efficient and responsible fashion, is to say that the utility has 558 

discretion in whether it sends out crews after hours and under difficult emergency 559 

conditions to get the wires and poles back in service after a snow storm. Encouraging a 560 

utility company to meet its commitments to the workforce seems good economic, 561 

regulatory and public policy – not only from a labor-relations and community-service 562 

point of view, but also from the point of view of creating incentives for a utility to meet 563 

its obligation to serve customers in a reliable fashion. 564 

Second, perverse financial incentives would be created by adopting Ms. Pearce’s 565 

recommendations. It would be bad policy to encourage a utility with a pension plan to 566 

meet only the minimum funding requirements and in fact deny it cost recovery when it 567 

prudently funds more than that level. Although I am not an expert on the Employee 568 

Retirement Income Security Act (“ERISA”), I understand that it does not require pension 569 

plan sponsors to fully fund their plans at all times. Technically, therefore, a sponsor has 570 

discretion about whether to fund the plan above the minimum requirements at any time. 571 

But exercising discretion so as to simply satisfy minimum requirements is not the 572 

behavior or outcome that ratemaking policy should encourage.6  Not-too-distant history 573 

                                                 
6 As another example, in responding to the need to expand a network delivery system, it is often 

both operationally beneficial and the lowest cost in the long-run to implement a design that goes beyond the 
minimum expansion needed at just that time. Being forced to build continually to just the minimum would 
deny the utility needed flexibility, a measure of resiliency, and the ability to time and size new investments 
optimally. 
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has shown many examples where major corporations ran into trouble after funding their 574 

pension plans at minimum levels and then finding themselves, for whatever reason, in 575 

financial distress and unable to meet their pension commitments. There are some 576 

infamous examples from the airline, steel and automobile manufacturing industries in 577 

recent years, where companies had to freeze their defined benefit pension plans or even 578 

default on their pension commitments, with the Pension Benefit Guarantee Corporation 579 

having to pick up the pieces and with many retirees experiencing substantially reduced 580 

retirement benefits.  These actions are costly to companies, to their workers, to the 581 

communities in which they reside, and to taxpayers. It would also be costly to the utility 582 

and its customers if it happened in this industry. There could be diminished service, and a 583 

higher cost of capital. The utility workforce would feel unfairly treated. The value of their 584 

deferred compensation to workers is tied to payment risk (e.g., is the pension fund fully 585 

funded? If not, what is the credit and/or financial risk of the company?). According to 586 

this perspective, prudent company actions to fully fund pension plans and maintain sound 587 

financial status reduce workers’ concerns about payment risk and, all else equal, lower 588 

labor-related costs of providing electric service.  589 

To avoid these costs, it is appropriate for just and reasonable rates to reflect cost 590 

recovery policies that provide incentives for efficient and responsible utility management 591 

behavior. This is where discretion should be supported by ratemaking policy, rather than 592 

penalized, as Ms. Pearce’s suggestion would do.        593 

Q. Please summarize your conclusions on the pension contribution issue.  594 

A. As I discuss above, the bedrock economic principle underlying the pension-cost issue is 595 

that prices should reflect the costs of providing the service offered. The ratemaking 596 



Docket No. 10-0467 
ComEd Ex. 39.0 

Page 29 of 29 

principle that follows is that rates charged for providing tariffed service should reflect 597 

appropriate and prudent costs to provide that service. The regulatory policy principle is to 598 

use rate recovery policies to encourage efficient utility management decisions consistent 599 

with public service obligations. Under these principles, the rates that ComEd charges its 600 

consumers should reflect reasonable costs to support the deferred compensation plan 601 

offered to and expected by ComEd’s workforce in exchange for helping to provide 602 

electric distribution service to customers.    603 

Q. Does that conclude your rebuttal testimony?   604 

A. Yes.  605 


