
 

 

STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
 
COMMONWEALTH EDISON COMPANY  ) 
        ) 
Petition for General Increase in Delivery Service  ) Docket No. 10-0467 
Rates        )  
      
 

PEOPLE OF THE STATE OF ILLINOIS’ 
AND THE CITIZENS UTILITY BOARD’S 

OPPOSITION TO COMED’S VERIFIED MOTION TO PRESERVE  
THE CONFIDENTIAL DESIGNATION OF CERTAIN DOCUMENTS A ND  

REQUEST TO COMPEL PRODUCTION OF ATTORNEY RECORDS  
 

The People of the State of Illinois and the Citizens Utility Board oppose Commonwealth 

Edison’s (“ComEd”) Verified Motion to Preserve the Confidential Designation of Certain 

Documents (“ComEd Motion”) on the grounds that (1) the utility is obligated to demonstrate that 

its consultant, witness, and legal fees are reasonable because ratepayers, not the utility, are 

ultimately responsible for those fees; (2) the law does not support the blanket confidential 

designation and redaction that ComEd claims; and (3) records showing the legal services 

performed, hours, and rates are not protected by the attorney-client privilege when the payment 

of fees is shifted to another party.  The People/CUB address what documentation is necessary to 

support a finding of reasonable fees, whether this documentation  should be in the public record, 

and whether the attorney-client privilege shields the production of the descriptions of the legal 

services that form the basis of ComEd’s $5million legal expense.   

In addition, the People and CUB request that the Commission order ComEd to produce 

unredacted copies of its legal services invoices, and find that the attorney-client and work 

product privileges do not shield these records from production because, inter alia, ComEd is 

requesting that ratepayers pay these fees, putting them “at issue”. 



 

 

A.   The Public Utilities Act and Commission Rules Require Review Of Rate Case 
Consultant, Witness, and Legal Fees. 
 
1.   In 2009 section 9-229 was added to the Public Utilities Act, requiring the 

Commission to “specifically assess the justness and reasonableness of any amount expended by a 

public utility to compensate attorneys or technical experts to prepare and litigate a general rate 

case filing. This issue shall be expressly addressed in the Commission's final order.”  220 ILCS 

5/9-229.  Although the Commission had historically allowed recovery of rate case expenses, it 

was not until July 1, 2009 that the Commission was explicitly obligated to “specifically assess” 

such expenses. 

2.   The Commission’s rules require that in a rate increase request, the utility file 

Schedule C-10, and   

“[p]rovide detail of the total projected expenses associated with the instant rate case as 
those expenses that the utility is seeking to recover in its proposed rates.  The detail shall 
include the expenses of the instant rate case and the amount included in the test year 
jurisdictional operating expense at proposed rates on Schedule C-1 for the following 
categories:  (1) Outside consultants or witnesses; (2) Outside legal services; (3) Paid 
overtime; (4)  Other expenses; and (5) Total expense.   
 

83 Ill. Adm. Code 285.3085(a).    The rule further specifies that:  

“for each outside consultant or witness and each outside legal service the utility shall 
provide:  1) Name; 2) Estimated fee; (3) Basis of charge; (4) Travel expenses;  (5) Other 
expenses;  (6) Projected total expenses of instant rate case;  (7) Type of service rendered;  
(8) Specific service rendered; and (9) Amount included in test year jurisdictional 
operating expense at proposed rates on Schedule C-1.” 

Id. at 285.3085(b)(italics added).   In addition, the utility is to provide a description of costs in 

the “other expenses” category and explain the calculation of paid overtime costs.  Id. at  
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285.3085(c).  These rules were part of a rewrite of Part 285 in 2003.  See 27 Ill. Reg. 12251, 

12310-11. 

 3.   Although the total rate case expense claimed by ComEd is shown as $8.5 million 

(on Schedule C-2.12), the detail required for Schedule C-10 in Section 285.3085(a) is redacted 

and the details specified by Section 285.3085(b) and (c) are not provided in the Schedule.  If this 

redaction is allowed, the Commission will be hampered in its ability to specifically address the 

size and reasonableness of the rate case expense in its Order and the public will be unable to 

understand or assess for what services they are paying $8.5 million. 

 4.   The Commission’s rules indicate the intent that utilities clearly and specifically 

disclose the costs that consumers are expected to pay for the Company’s rate case expense.  The 

level of detail contained in the rule demonstrates that the Commission needs to know more than 

just the total amount claimed.  Further, it is impossible to “specifically assess” the 

reasonableness of these claimed costs if they are not provided for each individual function.  If 

these costs are provided confidentially, the Commission will be unable to write an order that is 

understandable to the public.  The Commission is authorized to enter orders to protect “the 

confidential, proprietary or trade secret nature of any data, information or studies,” only when 

the entity seeking designation demonstrates a “compelling interest at risk.”  83 III. Adm. Code 

Section 200.430(a); In Re the Marriage of Johnson,  232 Ill.App. 3d 1068 (1992).  ComEd’s 

assertion that “presumably” the cost of expert and legal services would be higher if they were 

disclosed is not only a “presumption” but is inconsistent with the notion of openness that 

underlies the regulatory system as well as competitive markets.  ComEd has not stated a  
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“compelling interest” sufficient to overcome its obligation to provide detailed justification for the 

recovery of consultant, witness, and legal services costs. 

5. Other utilities have provided the detail specified by Section 285.3085 in the 

public record.  For example, the Ameren Utilities, Ill.C.C. Docket 09-0306-0311 and Illinois 

American Water Co., Ill.C.C. Docket 09-0319 filed a Schedule C-10 in the public record, and 

reported the costs associated with their various witnesses, consultants, and attorneys.   The 

Commission should be free to consider and discuss the rate case expenses and draw upon its 

knowledge of other utility’s expenses to help form a basis for assessing the reasonableness of 

ComEd’s claimed $5 million legal fee and $8.5 million total rate case expense.  Moreover, it is 

important for Schedule C-10 to be in the public domain so that the public can be informed about 

the cost incurred by utilities to prosecute a rate case.  The redacted version provided by ComEd 

limits the Commission’s and the parties’ ability to consider their costs in the context of other 

utility’s rate case expenses.  The People and CUB request that the Commission order ComEd to 

refile Schedule C-10 as a public document. 

B.   When There Is A Fee Shifting Statute Or Contract, Courts Ordinarily 
Require and Review Detailed Billing Records In The Public Record. 
 
6.   The importance of publicly disclosing the bases for expert and attorney charges 

was well stated by the Illinois Supreme Court in a case reviewing a request for attorney’s fees in 

connection with a taxpayer class action suit.  In that case, the fees were to be paid from the fund 

established by the litigation, thereby diminishing the funds available to the members of the class.  

In  Fiorito v. Jones, 72 Ill.2d 73, 90-91 (1978), the Court said:  “unless time spent and skill 

displayed be used as a constant check on applications for fees there is a grave danger that the bar 

and bench will be brought into disrepute, and that there will be prejudice to those whose  
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substantive interests are at stake and who are unrepresented except by the very lawyers who are 

seeking compensation.”  In this docket before the Commission, public disclosure of the expert 

and legal costs that ratepayer will ultimately pay will serve as a “check” in the same way that the 

Court found appropriate in the class action setting. 

 6.  Under Section 9-229 of the Public Utilities Act and under prior Commission 

practice, the cost of a rate case has been included in the rates consumers pay.  As noted in a 

similar fee shifting situation, “the existence of a contractual provision obliging one party to pay 

attorney fees does not relieve the other of its burden to establish the reasonableness of the 

amounted requested.”  Mars v. Priester, 205 Ill.App.3d 1060, 1065 (1990).  In a fee shifting 

situation, the ordinary incentives applicable to the parties who pay out of their own pocket are 

either absent or not as strong when someone else is ultimately responsible.  The need to assess  

the reasonableness of costs that one party (the utility) obtains, but another party (ratepayers)  

pays, requires that all relevant details are provided.  Given that the public pays these costs, the 

detailed bases for the costs must be available to the public.   

 7.   ComEd argues that it has provided privileged and confidential documents to the 

parties, including to the People and CUB, and finds the People’s expectation that this 

information will be public “puzzling.”  ComEd Motion at 4.  Although ComEd provides no 

specific justification for keeping the information required by Section 285.3085 confidential, it 

appears to rely on its general assertion that disclosure of any rate case expense information will 

harm the utility’s ability to negotiate rates for services.  ComEd Motion at 2.  This argument 

does not support the submission of a redacted Schedule C-10 and other rate case expenses and 

invoices.  First, Commission hearings concerning the rates for monopoly services are ordinarily  
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open to the public.  220 ILCS 5/10-101.  Second, the General Assembly mandated that the 

Commission specifically assess both expert and legal fees that make up the rate case expense.  

220 ILCS 5/9-229.  This demonstrates a public interest in both the level of these fees and in 

transparency.  If only the total amount of the expense is available to the public, the benefit of 

transparency is lost, and the public will lose confidence in the regulatory process.   

In FCC v. Schreiber, 381 U.S.  279 (1965), the United States Supreme Court recognized 

the importance of making information produced in connection with the regulatory process 

available to the public.  In that case the Court reversed an Order that had allowed certain 

information to be treated as confidential at the Federal Communications Commission, thereby  

reinstating the FCC’s order requiring that the information be filed without restriction.  The Court 

said: 

The Commission observed that, in addition to stimulating the flow of information, public 
hearings serve to inform those segments of the public primarily affected by the agency's 
regulatory policies and those likely to be affected by subsequent administrative or 
legislative action of the factual basis for any action ultimately taken-a practical 
inducement to public acceptance of the results of the investigation.FN21 Also implicit in 
the Commission's discourse is a recognition that publicity tends to stimulate the flow of 
information and public preferences which may significantly influence administrative and 
legislative views as to the necessity and character of prospective action. (Fn 21:  See 
generally, Rourke, Law Enforcement Through Publicity, 24 U. Chi. L. Rev. 225 (1957); 
Note, 72 Yale L.J. 1227 (1963)). 

 
381 U.S. at 294. 

 
 8.   ComEd argues that the amounts it pays its experts and attorneys should be 

protected because its “business would be harmed and costs passed on to its customers would 

presumably be higher” if its expenses were disclosed.  However, this argument proves too much.  

Utility expenses, including the costs of various services and plant and the costs of capital, are 

regularly disclosed and reviewed in rate cases.  ComEd has not provided any reason for treating  
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rate case expenses differently from other services and property that it obtains in the normal 

course of business.  Moreover, ComEd’s assumption that secrecy will promote lower costs (1) is 

not borne out by its claim for $8.5 million for an unexceptional, eleven month regulatory 

proceeding, (2) contradicts the Court’s conclusion that displaying the details of a fee petition acts 

as a “constant check” on the reasonableness of such petitions,  Fiorito v. Jones,  72 Ill.2d at 390-

391, and (3) is contrary to the policy of open and public review of utility expenses in 

Commission hearings to set rates that captive customers will pay.  220 ILCS 5/10-101. 

 9.  ComEd argues that it negotiated with potential service providers and sought the 

most competitive rates.  ComEd Motion at 2.  Irrespective of the details of the negotiations, the  

results of the negotiations should be publicly available so that ratepayers, who will ultimately 

pay for these services, know what they are paying for.  ComEd regularly asks the Commission to 

approve 100% of the costs it incurs in connection with a rate case, undermining its incentive to 

negotiate the most cost effective rate.  Furthermore, the courts have been clear that the 

reasonableness of fees “cannot be determined on the basis of conjecture or on the opinion or 

conclusions of the attorney seeking the fees.”  LaHood v. Couri, 236 Ill.App.3d 641, 648 (1992);  

Kaiser v. MEPC American Properties, Inc., 164 Ill.App.3d 978, 984 (1987).   When a third party 

is ultimately responsible to pay fees and costs, courts require that the party seeking fees 

demonstrate reasonableness by producing “detailed information concerning the nature of the 

actual time expended in each of the legal tasks performed, the identity of who performed them, 

how they related to the litigation and whether they were necessarily required.”  Mars v. Priester, 

205 Ill.App.3d 1060, 1065 (1990).    Representations by the party seeking fees that the fees are 

“reasonable” are insufficient, yet that is precisely what ComEd is doing in connection with $5 
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million in attorney’s fees.  Although more detail has been produced in connection with the $3.5 

million in consultant and witness fees, that information has been designated as confidential, 

preventing public discussion of the details of these charges.   For example, ComEd offered the 

testimony of four cost of capital witnesses.1  From the public Schedule C-10, it is impossible to 

know how much was spent on these witnesses either individually or collectively or to assess 

whether these charges are reasonable.   

10.   Courts are also careful to only allow recovery of costs for which fee shifting is 

authorized.  Rexam Beverage Co., v. Bolger, 620 F.3d 718, 738 (7th Cir. 2010)(“We are more 

troubled by the potential entanglement of attorneys’ fees relating to the repair claims and those 

not authorized by the lease.”)  ComEd has included costs associated with Alternative Regulation 

Consultants in its rate case expense.  See Schedule C-10 (public). However, neither the Staff nor 

the public can ascertain the amounts associated with alternative regulation because neither the 

consultant and witness invoices nor the legal invoices “show a level of detail to verify the 

amount related to the rate case versus the Alt. Reg. proceeding, and no estimate of legal costs per 

proceeding was provided.”   Staff Ex. 2.0, at 9-10.  Further, the amounts disallowed are redacted 

even in the Staff testimony, so the public is not informed of the costs associated with these 

services.  Id. at Schedule 2.4, p. 2.  

 11.   There are regular and predictable services associated with rate cases. Schedule C-

10 and the parties’ discovery allow the parties to review the cost of these services to assure that 

they are fair to the public and reasonably consistent.  For example, every rate case has a cost of 

capital witness, and many have witnesses who present cost of service studies and lead/lag or cash 

working capital studies.   Preparation of documents and legal services are also ordinary rate case 
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expenses.   These are not exceptional services that require secret negotiation or charges.  On the 

contrary, the public disclosure of the prices ratepayers will be expected to pay will provide 

necessary sunshine much the same way that open markets result in fair and broadly understood 

prices.  It will also provide the information necessary for other service providers to offer to 

provide services at lower prices than the substantial prices reflected in ComEd’s filing. 

 12.   In addition to publicly providing the details required by Section 285.3085 of the 

Commission’s rules, the Commission should lift the confidential designation from the rates, 

hours, and services of the experts, consultants, and attorneys produced in discovery that  

constitute the rate case expense so that they are available to the public, which will pay these 

costs.   It is well established in Illinois that “in assessing whether attorney’s fees are reasonable, 

the petitioner must provide sufficient information, including detailed time records that were kept 

throughout the proceeding.”  McNiff v. Mazda Motor of America, Inc., 384 Ill.App.3d 401, 407 

(2008)(internal quotation marks omitted).  The type of records the court “routinely sees” include 

“the date the services were rendered, a description of the services, the hours, the fee rate, and the 

total dollar amount.”   Id.  Courts regularly discuss attorney fee petitions in their orders, 

including the hourly rates and charges of specifically named attorneys.  See, e.g., id.; McHenry 

Savings Bank v. Autoworks of Wauconda, Inc., 399 Ill. App. 3d 104, 108 (2010); Demitro v. 

General Motors Acceptance Corp., 388 Ill.App.3d 15, 24 (2009); Mobil Oil Corp. v. Maryland 

Casualty Co., 288 Ill. App. 3d 743, 759 (1997); Fitzgerald v. Lake Shore Animal Hospital, 183 

Ill.App.3d 655, 662 (1989);  Kaiser v. MEPC American Properties, Inc.,  164 Ill.App.3d 978,  
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982 (1987); Metropolitan Sanitary Dist. of Greater Chicago ex rel William F. O’Keeffe v. 

Ingram Corp. et al., 85 Ill.2d 458, 480 (1981). 

 13. The People and CUB respectfully request that the Commission lift the 

confidential designations ComEd has claimed for Schedule C-10 and for the expert, consultant, 

and attorney invoices containing detailed billing information contained in responses to Staff Data 

Request DLH 1.04 and AG Data Request 3.34.  The confidential designation should be lifted so 

that the Commission, the parties, and the public can review these charges for reasonableness. 

 

C.    The Attorney Client Privilege Does Not Prevent The Disclosure Of Detailed 
Descriptions of Legal Services When Courts Are Required To Review Attorneys Fee 
Requests and ComEd Should Be Ordered To Produce Unredacted Attorney 
Records. 
 
 14.   In a footnote, ComEd maintains that the descriptions of services performed by 

outside counsel are protected by the attorney-client and/or work product privileges, and it 

acknowledges that such information and records have been redacted from the invoices provided 

in discovery.  ComEd Motion at 3, fn. 2.   The Courts are clear that the production of detailed 

records necessary to support a fee petition does not necessarily implicate the attorney-client 

privilege. 

15.  As demonstrated above, when one party seeks to shift the cost of its litigation to 

another party, the courts consistently require the production of records showing “the date the 

services were rendered, a description of the services, the hours, the fees, and the total dollar 

amount.”  McNiff v. Mazda Motor of America, 384 Ill.App.3d 401, 407 (2008); Kaiser v. MEPC 

American Properties, Inc., 164 Ill.App.3d 978, 985-986(1987) (“without detailed information  
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concerning the nature of and the actual time expensed on each of the legal tasks performed, the       

identity of who performed them, how they related to the litigation and whether they were 

necessarily required, it was impossible to render a finding that they were reasonable and, 

therefore, compensable.”) 

16.    Illinois courts have rejected the position that attorneys’ records, including a 

description of the services rendered, are protected by the attorney-client or work product 

privilege.  It is well established that when attorney’s fees are at issue, the attorney client privilege 

cannot be used to prevent the party obligated to pay the fees from seeing the records showing the 

bases of the charges.   In LaHood v. Couri, the Court expressly “disagreed” with the plaintiff’s 

argument that it had the right to withhold itemized bills from opposing counsel under claim of 

privilege.  236 Ill.App.3d at 649.  The court held: 

A party generally has no right to inquire into the hourly rate or number of hours billed by 
opposing counsel.  When a party seeks to have the opposing party or counsel pay this 
attorney’s fees, however, access to such information is paramount.  The very purpose of 
itemization is to ensure that there has been n no unnecessary duplication of hours and to 
permit the court to disallow unnecessary, excessive or inefficient hours.   [citation 
omitted.]  Without providing the opposing party access to itemized billing, the court 
would be left to determine the reasonableness of the fees without benefit of the 
objections, insights and arguments of counsel.  Instead, the court would be left with 
nothing more than a vague statement from opposing counsel that the number of hours 
billed seemed too high.  Such a result would be plainly inconsistent with our adversarial 
system of jurisprudence.  Courts do not make decisions in a vacuum.  Under our system 
of justice, the party seeking recovery, whether in damages or attorneys fees, must always 
be willing to put his proofs to the test of adversarial scrutiny. 
 

236 Ill.App.3d at 649-650.  In LaHood the Court reversed a trial court order to the defendant to 

pay the plaintiff’s attorney’s fee because the plaintiff did not provide sufficient records to 

demonstrate that its fees were reasonable. 
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 17.   The attorney-client and work product privileges are also unavailing where there is 

a “common interest.”  The “common interest doctrine” applies when different parties share a 

common interest, such as the common interest of an insured and the insurer to limit liability. 

Fischel & Kahn v. Van Straaten Gallery, 301 Ill.App.3d 336, 339-340 (1998).  In ComEd’s rate 

case, the utility’s attorneys represent the utility, but consumers pay the bill, which is comparable 

to an insured’s attorney handling a liability claim that the insurer will pay.  In this type of 

situation, the attorney’s records are not privileged from disclosure and review.   

 18.   The need for disclosure of attorney records, including services, hours, and rates is 

especially necessary when only some of the claims for which the fees were incurred were 

allowed or were successful.  In Rexam Beverage Can Co. v. Bolger, 620 F.3d 718 (7th Cir. 

2010)(decided under Illinois law), the court was concerned about the “entanglement” of 

attorney’s fees allowed under the parties’ contract, and those excluded.   Despite finding the 

billing in that case less than optimal, the court noted that the “district court carefully restricted 

the award to exclude items clearly attributable to the extracontractual claims, and it expressly 

excluded expenses associated with an expert with testified only as to the market value of the 

facility,” a matter unrelated to the contract claim.  620 F.3d at 738.  In this docket, ComEd has 

included costs related to its Alternative Regulation in its rate case expense.  See Schedule C-10 

(public) attached.  Without the detail for both experts and attorneys, it will be difficult if not 

impossible for the Commission to make an informed disallowance, as demonstrated by Staff 

Exhibit  2.0, pages 8-14. 

 19.   As indicated in the letter from the People to ComEd that is attached as Exhibit A 

to ComEd’s Motion, the People have attempted to resolve the disagreement with ComEd about  
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whether attorney records should be publicly disclosed (either under seal or not at all under the                                      

attorney-client, work product privileges) without success.  The People request that the 

Commission direct ComEd to produce its attorneys’ records, including a description of the 

services provided for the hours and rates claimed, in discovery and without a confidential 

designation. 

 WHEREFORE, the People and CUB request that the Commission order ComEd to (1) 

file an unredacted Schedule C-10, (2) remove the confidential designation from records produced 

in response to Staff Data Request DLH 1.04 and AG Data Request 3.34, (3) produce unredacted 

legal services records in response to the aforementioned data requests, and (4) take further steps 

as the Commission deems just and reasonable.    

 

Respectfully Submitted,  
 
The People of the State of Illinois 

    By LISA MADIGAN, Attorney General    
 
     _____________________________________ 
     Janice A. Dale, Chief 

Susan L. Satter, Sr. Assistant Attorney General 
Karen L. Lusson, Sr. Assistant Attorney General 

     Public Utilities Bureau  
100 West Randolph Street, Floor 11 

     Chicago, Illinois 60601 
     Telephone: (312) 814-1104 
     Fax: (312) 814-3212 
     Email: jdale@atg.state.il.us  

ssatter@atg.state.il.us 

klusson@atg.state.il.us 

       

CITIZENS UTILITY BOARD 
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Christie Redd Hicks, Attorney 
CITIZENS UTILITY BOARD                                  
309 W. Washington, Suite 800 

      Chicago, IL  60606 
      (312) 263-4282  
      (312) 263-4329 fax 
      crhicks@citizensutilityboard.org 
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