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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
NORTHERN ILLINOIS GAS COMPANY  ) 
d/b/a NICOR GAS COMPANY   ) 
       )   
Application pursuant to Section 8-104 and  ) 
Section 9-201 of the Illinois Public Utilities  ) No. 10-0562 
Act for consent to and approval of an Energy  ) 
Efficiency Plan and approval of Rider 30,   ) 
Energy Efficiency Plan Cost Recovery and  ) 
Related changes to Nicor Gas’s Tariffs  )   
 
 

RESPONSE OF THE CONSUMER ADVOCATES 
TO NICOR GAS COMPANY’S EMERGENCY PETITION  

FOR INTERLOCUTORY REVIEW  
AND REQUEST FOR EXPEDITED DECISION  

 
NOW COME the Citizens Utility Board (“CUB”), by and through its attorneys, and the 

People of the State of Illinois, by and through Attorney General Lisa Madigan (“AG” or “the 

People”) (collectively, “the Consumer Advocates”), and pursuant to Illinois Commerce 

Commission (“ICC” or the “Commission”) rules, 83 Ill. Admin. Code 200.520(a), respond to the 

Emergency Petition for Interlocutory Review and Request for Expedited Decision of Northern 

Illinois Gas Company d/b/a Nicor Gas Company (“Nicor” or “the Company”).   

Nicor petitions the Commission to review the Administrative Law Judge’s (“ALJ”) 

decision to grant the Consumer Advocates’ Motion to Strike mention of Nicor’s proposed fixed 

cost recovery mechanism in its energy efficiency plan evaluation.  The ALJ was correct in 

determining that “Section 8-104 of the Public Utilities Act, 220 ILCS 5/8-104, does not provide 

for a fixed cost recovery mechanism as part of the Energy Efficiency Plan filings required by the 

Act.”  ALJ Ruling of November 12, 2010.  That decision should be affirmed for the reasons 

discussed below. 
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I. Introduction 

The Public Utilities Act (“PUA” or “Act”) requires natural gas utilities to implement 

cost-effective energy efficiency measures to meet certain energy savings goals.  220 ILCS 5/8-

401(c).  That plan must be approved by the Commission.  220 ILCS 5/8-401(e).  The utility is 

permitted to recover the “prudently and reasonably incurred costs of the Commission-approved 

programs.” 220 ILCS 5/8-104(f)(7).   

On September 29, 2010, Nicor filed with the ICC a Petition requesting that the 

Commission consent to and approve its proposed Energy Efficiency Plan (“Plan”), pursuant to 

Section 8-104 of the PUA.  At the same time, the Company filed Rider 30, which the Company 

proposed to recover the costs of its Plan and which included a request to recover any lost 

revenues associated with the programs.  Nicor characterized these lost revenues as “the fixed 

cost portion of the volumetric charges, approved by the Commission in Nicor Gas’ last rate case, 

Docket Number 08-0363, that are not received by the Company because of the energy 

conservation efforts of the plan.”  Nicor Ex. 3.0 at 7:163-165.  In short, the Company sought to 

recover those “lost” revenues resulting from the “negative impact on the Company’s revenues” 

of energy efficiency.  Nicor Ex. 3.0 at 9:199-204, 10:215-216.  The Consumer Advocates moved 

to strike the portions of Nicor’s filing related to the “fixed cost” recovery mechanism because it 

is not relevant to approval of Nicor’s Plan or permitted under Section 8-104 of the Act; the 

Commission has already rejected the Company’s arguments regarding any revenue impact from 

its energy efficiency programs, and the Illinois courts have limited the use of riders to recover 

lost revenue from energy efficiency and demand response programs.  Commission Staff 

supported the motion, agreeing with the Consumer Advocates’ points and adding that allowing 

the Company to maintain its current revenue levels even though demand decreased would 
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contradict the General Assembly’s intent to reduce consumer costs through energy efficiency.  

Staff Response at 2, citing 220 ILCS 5/8-401(a).   

The ALJ granted the Consumer Advocates’ Motion to Strike, finding that the Act does 

not provide for a fixed-cost recovery mechanism as part of an Energy Efficiency Plan filing.  The 

ALJ’s ruling is correct and should be affirmed.   

 

II. The ALJ Correctly Concluded that Section 8-104 Does Not Permit Recovery of Lost 
Revenues in the Energy Efficiency Rider Cost Recovery Mechanism 

 
In its Petition, the Company argues that the “crux of the issue” is whether the Act permits 

consideration of lost revenues as “costs” for which rider recovery is permitted.  Petition at 4.  

The Company requests a full evidentiary hearing on that topic.  Petition at 3.  The Company also 

claimed that neither Consumer Advocates nor the ALJ “cite to one section, phrase or sentence” 

that supports the conclusion that Section 8-104 does not permit recovery of lost revenues in the 

cost recovery rider.  Petition at 4.  Both of these claims are wrong and should be rejected. 

The ALJ correctly ruled that Section 8-104 of the PUA does not permit inclusion of a 

“fixed cost” recovery mechanism that attempts to guarantee Nicor’s recovery of the revenue 

requirement established in its last delivery services rate case.  ALJ Ruling of November 12, 

2010.  Any claimed “lost” revenues are not relevant to Commission approval of its Plan as 

defined by Section 8-104.  Moreover, any claimed “lost” revenues are not included within the 

“recovery of prudently and reasonably incurred costs of Commission approved programs” that 

the statute allows.  220 ILCS 5/8-104(f).  Claims of “lost revenues” in no way constitute 

“reasonably and prudently incurred expenses for cost-effective energy efficiency measures.”  220 

ILCS 5/8-104(a).  The Consumer Advocates’ Motion specifically noted that Section 8-104(e) 
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limits cost recovery to only the “costs of those measures” which are “approved energy efficiency 

measures,”  220 ILCS 5/8-104(e).  That provision provides:  

A utility providing approved energy efficiency measures in this State shall be 
permitted to recover costs of those measures through an automatic adjustment 
clause tariff filed with and approved by the Commission.  The tariff shall be 
established outside the context of a general rate case and shall be applicable to the 
utility’s customers other than the customers described in subsection (m) of this 
Section.  Each year the Commission shall initiate a review to reconcile any 
amounts collected with the actual costs and to determine the required adjustment 
to the annual tariff factor to match annual expenditures. 
 

220 ILCS 5/8-104(e) (emphasis added).  Application of the plain meaning of these words, as 

rules of statutory construction require, makes clear that the General Assembly envisioned no 

such recovery of lost revenues.  This language unambiguously allows for the recovery of 

expenses for energy efficiency programs only.   

The scope of the Commission’s review is clearly identified in Section 8-104(f).  There 

are specific components which a gas utility’s energy efficiency plan must contain in order for the 

ICC to approve it, for example, a demonstration the proposed energy efficiency measures will 

result in therm savings which meet the statutory targets; estimates of the total amount paid for 

gas service expressed on a per-therm basis associated with the proposed measures; and most 

importantly here “a proposed cost recovery tariff mechanism to fund the proposed energy 

efficiency measures and to ensure the recovery of the prudently and reasonably incurred costs of 

Commission-approved programs.”  220 ILCS 5/8-401(f) (emphasis added).  The Commission 

must either approve or disapprove the plan presented by the Company based upon its 

determination of whether the Plan meets these specific statutory goals.  220 ILCS 5/8-401(f).  

The Company’s revenue requirement or claims about a need to recover fixed costs is not 

mentioned or alluded to in the statute.  Therefore, is not relevant in the least, to the 

Commission’s evaluation of Nicor’s Plan.   
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As noted by the Company in its petition, a motion to strike is proper when the material 

sought to be struck has no bearing on the proceeding.  Petition at 7.  That is the case here.  The 

nature of this proceeding is an evaluation of the Company’s Energy Efficiency Plan, and allows 

consideration of cost recovery only as it relates to the costs of Commission-approved programs.  

220 ILCS 5/8-104(f)(7).  Whether the Company will continue to earn the rate of return approved 

in its most recent rate case is irrelevant to whether the Commission should approve the Plan 

presented by the Company.  A straightforward review of the Act’s plain language leads to the 

same conclusion the ALJ reached in this case: the costs for which the Company is permitted rider 

recovery are costs associated with specific, Commission-approved energy efficiency programs – 

period. 

 

III. The Commission Rejected Nicor’s Arguments Regarding Any Lost Revenues 
Associated with Company Energy Efficiency Programs in the Company’s Most 
Recent Rate Case 

 
Nicor’s Petition also claims that not permitting recovery of “lost revenues” penalizes the 

Company financially for successful energy efficiency efforts.  Nicor Petition at 5.  This is the 

second time in two years that Nicor has requested rider recovery for revenues resulting from 

lessened demand.  In ICC Docket No. 08-0363, its most recent rate case, Nicor sought approval 

of its proposed Rider VBA, which would make monthly adjustments for the difference between 

the average distribution revenue per customer at that time as determined in the case and the 

actual revenue per customer once the rates were in effect.  ICC Docket No. 08-0363, Final Order 

dated March 25, 2009 (“2009 Rate Order”) at 138-154.  The Company argued that it needed 

Rider VBA to maintain recovery of its “fixed costs” when usage declined due to conservation, 

weather and economic conditions.  Id. at 139.  Just as the Company now complains that energy 
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efficiency “penalizes Nicor Gas for successful conservation efforts,” Nicor Ex. 3.0 at 8:182-83, it 

argued in the rate case that Nicor’s “current rate design penalizes it financially when consumers 

conserve energy...”  ICC Docket No. 08-0363 Nicor Ex. 12.0 at 24:431-32.  The Commission 

disagreed, noting that “on average, the combination of increasing the fixed customer charge and 

decreasing the volumetric charges for fixed cost recovery is essentially a revenue neutral 

exercise.”  2009 Rate Order at 96-97.  Rather than adopt Rider VBA, the Commission 

accommodated the Company’s perceived need to offset any per customer usage reduction by 

implementing the Company’s own proposed alternative to Rider VBA:  a rate structure which 

significantly increased Nicor’s fixed customer charge to recover 80% of the Company’s fixed 

cost (remaining costs being recovered in variable charges).  Id. at 137.  The Commission 

specifically rejected Nicor’s proposal to recover any lost revenue associated with reductions in 

usage due to energy efficiency through a rider.  Id.  Nicor’s attempt to re-litigate its preference 

for rider recovery of lost revenues due to efficiency through its Section 8-104 filing should be 

rejected. 

As the Company is well aware, it is free to initiate a rate case at any time under Section 

9-201 of the PUA if it believes its revenues are not sufficient to cover its costs and earn a 

reasonable profit.  Indeed, a rate case would be the appropriate scenario in which to evaluate the 

Company’s complaint of “penaliz[ation]... for successful conservation efforts.”  Nicor Ex. 3.0 at 

8:182-83.  Nothing in the Act or Illinois law permits Nicor or any utility to claim that it must be 

guaranteed a certain revenue requirement approved in a prior rate case.  Costs and revenues are 

not static.  A Section 8-104 proceeding is not the forum for the Company to attempt to prove that 

the revenue requirement approved in ICC Docket No. 08-0363 is the appropriate revenue 

requirement today.   
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IV. Fixed Cost Recovery for Revenue Loss due to Energy Efficiency is Not Permitted 

One of the criteria that the Plan must meet is that it must “[i]nclude a proposed cost 

recovery tariff to fund the proposed energy efficiency measures and to ensure the recovery of the 

prudently and reasonably incurred costs of Commission-approved programs.”  220 ILCS 5/8-

104(f)(7).  The programs required by the statute should “use cost-effective energy efficiency to 

reduce direct and indirect costs to consumers.”  220 ILCS 5/8-104(a).  A rider that maintains 

current revenue levels for the Company in the face of declining customer demand does not meet 

the requirement of reducing costs to consumers.   

The Illinois Appellate Court has set strict limits on the use of riders for cost recovery that 

do not permit the recovery of “lost revenues” tied to energy efficiency programs.  The Court has 

specifically examined and outlined the conditions under which Commission approval of riders as 

cost recovery mechanisms is permissible.  Commonwealth Edison Company v. Ill. Commerce 

Comm’n et al., No.02-08-0959 cons. 2010 Ill. App. Lexis 1057 at 10-11 and 34-43 (Sept. 30, 

2010) (“Commonwealth Edison”).  Most recently, the Court noted that under Illinois law a rider 

is appropriate only if the utility cannot influence the cost (“a rider mechanism is effective and 

appropriate for cost recovery when a utility is faced with unexpected volatile, or fluctuating 

expenses”) and the expense is a pass-through item that does not change other expenses or 

increase income (a valid rider has no “direct impact on the utility’s rate of return”)”.  Id. at 41, 

citing Citizens Utility Board v. Ill. Commerce Comm’n, 166 Ill.2d 111, 138 (1995).   

Noting the risk of single-issue ratemaking requires that all riders to be closely scrutinized 

to prevent overstatement or understatement of an overall revenue requirement, the Illinois 

Appellate Court has concluded that “[r]equiring ratepayers to bear the expense of services they 

avoid due to conservation or D[emand]S[ide]M[anagement] programs is not only incredible, but 
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runs afoul of basic ratemaking principles.”  A. Finkl & Sons v. Ill. Commerce Comm’n, 250 Ill. 

App. 3d 317, 328-29 (1st Dist. 1993).  When Commonwealth Edison Company sought to “charge 

customers for lost revenues due to decreased demand,” the Court concluded the charge did “not 

reflect the cost of providing electric service, does not reflect a cost that benefits ratepayers, and 

further, adds to [the utility’s] revenues without regard to whether [the utility’s] demand or 

revenues increased because of factors unrelated to DSM programs.”  Id.  Finkl prohibits the 

Commission from issuing another order granting rider recovery for lost revenues due to lessened 

demand.   

Lost revenues are not “costs” as referenced by the Appellate Court.  Recovery of “lost” 

revenues adds to the Company’s revenues (over and above the true costs of the energy efficiency 

programs).  Thus, Nicor’s rate of return is definitely affected by the recovery of lost revenues – a 

phenomenon that the Appellate Court ruled made the item at issue ineligible for rider treatment.  

For all of these reasons, Nicor’s Petition for Interlocutory Review should be denied. 

 

V. Conclusion 

 WHEREFORE, the Consumer Advocates respectfully request that the Commission deny 

Nicor’s Emergency Petition for Interlocutory Review and Request for Expedited Decision and 

uphold the decision of the Administrative Law Judge in this proceeding. 
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Dated:  November 18, 2010 

Respectfully submitted, 

CITIZENS UTILITY BOARD 

 
Julie Soderna, Director of Litigation 
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Celia Christenson, Attorney 
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LISA MADIGAN, Attorney General 
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Public Utilities Bureau 
Illinois Attorney General’s Office 
100 West Randolph Street, 11th Fl. 
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(312) 814-7203 
(312) 814-3212 (fax) 
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