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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Northern Illinois Gas Company  ) 
d/b/a Nicor Gas Company   ) 
      ) No. 10-0562 
Application pursuant to Section 8-104 ) 
and Section 9-201 of the Illinois Public ) 
Utilities Act for consent to and approval ) 
of an Energy Efficiency Plan and   ) 
approval of Rider 30, Energy   ) 
Efficiency Plan Cost Recovery and ) 
Related changes to Nicor Gas’ tariffs ) 
 
________________________________________________________________ 
 

STAFF RESPONSE IN OPPOSITION TO NICOR GAS COMPANY’S EMERGENCY 
PETITION FOR INTERLOCUTORY REVIEW AND REQUEST FOR EXPEDITED 

DECISION OF NICOR GAS COMPANY 
________________________________________________________________ 
 
 

NOW COME the Staff witnesses of the Illinois Commerce Commission (“Staff”), 

by and through its undersigned counsel, and pursuant to 83 Ill. Adm. Code 200.520, file 

this Response in opposition to Nicor Gas Company’s (“Nicor” or “the Company”) 

Emergency Petition for Interlocutory Review (“Petition”) of the Administrative Law 

Judge’s Ruling entered on November 12, 2010 (“Ruling”).  The Ruling correctly granted 

the Citizens Utility Board’s (“CUB”) and the People of the State of Illinois’ (“AG”) 

(collectively “CUB/AG”) Motion to Strike (“Motion”) any and all mention of the fixed cost 

recovery mechanism as proposed by Nicor as part of Rider 30, Energy Efficiency Plan 

Cost Recovery by Northern Illinois Gas Company d/b/a Nicor Gas Company.  Nicor also 

seeks an expedited decision on its Petition; specifically, that the Illinois Commerce 

Commission (“Commission”) address Nicor’s Petition at the Commission’s November 23 
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bench session.  Pursuant to notice given by the Administrative Law Judge, this 

Response follows.        

I. INTRODUCTION 
 

Section 8-104 of the Public Utilities Act (“PUA” or “Act”) requires gas companies 

serving more than 100,000 customers as of January 1, 2009 to file a cost-effective 

energy efficiency plan (“Plan”) with the Illinois Commerce Commission (“Commission”) 

on or before October 1, 2010.  220 ILCS 5/8-104.  On September 29, 2010, Nicor filed 

its Plan with the Commission, as well as narrative direct testimony and various exhibits 

in support of that testimony.  On October 25, 2010, CUB/AG filed a Motion to Strike 

portions of Nicor’s testimony as it addresses the fixed cost recovery mechanism on the 

basis of relevance pursuant to 83 Ill. Admin. Code 200.190.  Staff filed a Response in 

Support of the CUB/AG motion on November 4, 2010.  The Administrative Law Judge 

issued the Ruling granting the Motion on November 12, 2010.  On November 15, 2010, 

Nicor filed its Petition for Interlocutory Review of the Ruling, seeking an expedited 

decision of its Petition.  Staff has no objection to an expedited review of the Petition. 

 In its Petition, Nicor argues that the Ruling: (1) is inconsistent with Section 8-104 

of the Act; (2) results in an improper denial of Commission approved costs; (3) is 

procedurally flawed; and (4) applies an improper legal standard. 

Nicor’s arguments are clearly erroneous.  Section 8-104, as Nicor implicitly 

admits, contains no provision for the recovery of fixed costs for delivery service or lost 

revenues due to energy conservation efforts.  Nicor attempts to create a false 

“substantive” issue regarding such recovery on the faulty premise that the term “cost” 

should be expanded beyond all bounds to include not just the costs of energy efficiency 
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measures, but also revenues lost due to energy conservation efforts.  Nicor’s 

interpretation is directly contrary to both the clear language of Section 8-104 and the 

General Assembly’s avowed policies in enacting Section 8-104.  Moreover, far from 

denying Nicor Commission approved costs, the Ruling reflects that rider recovery of lost 

revenues associated with energy efficiency measures is illegal.  Accordingly, evidence 

regarding Nicor’s fixed cost recovery mechanism is irrelevant to the current 

proceedings, and therefore the Motion to Strike was both procedurally proper and 

correctly granted.    

II. ARGUMENT 
 

A. Section 8-104 Provides for the Recovery of Expenses of Energy 
Efficiency Measures Only, and does not Permit Fixed Cost Recovery 
for Delivery Service or Lost Revenues 

 
Section 8-104 contains no provisions for the recovery of fixed costs for delivery 

service or lost revenues due to energy conservation efforts.  Nicor simply chooses to 

ignore this inconvenient fact.  Instead, Nicor points to language like that contained in 

Section 8-104(f)(7), which states that, in filing its Plan, a utility shall “[i]nclude a 

proposed cost recovery tariff mechanism to fund the proposed energy efficiency 

measures and to ensure the recovery of the prudently and reasonably incurred costs of 

Commission-approved programs.”  220 ILCS 5/8-104(f)(7); Nicor Petition at 4.  Despite 

the fact that Section 8-104(f)(7) clearly confines recovery to energy efficiency measures 

and actual program costs, Nicor nevertheless attempts to create a false “substantive” 

issue on the faulty premise that a “clear economic ‘cost’ of its Section 8-104 energy 

efficiency measures is the reduction in Nicor Gas’ volumetric deliveries, which 
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subsequently reduce the recovery of its Commission-approved fixed costs through its 

volumetric charges.”  Nicor Petition at 4.   

Unfortunately for Nicor, Section 8-104 explicitly defines what costs are 

recoverable under Section 8-104.  Section 8-104 states that gas utilities may “recover 

costs for reasonably and prudently incurred expenses for cost-effective energy 

efficiency measures.” (emphasis added), with “energy efficiency” defined as “measures 

that reduce the amount of energy required to achieve a given end use . . .” (emphasis 

added); i.e. the natural gas savings requirements contained in Section 8-104(c).  220 

ILCS 5/8-104(a) & (b).  This language unambiguously allows for the recovery of 

expenses for energy efficiency measures only, i.e. for those measures and programs 

designed to increase energy efficiency.  The obvious logical flaw in Nicor’s argument is 

that reduced volumetric deliveries and lost revenues are a result of energy efficiency 

measures, and are not measures that increase energy efficiency.   

As CUB/AG has rightly noted, the sole issues of this proceeding are Nicor’s 

proposed Plan and the recovery of costs associated with the energy efficiency 

measures that are part of that Plan.  Motion at 4.  The issues of recovery of fixed costs 

related to delivery services and for lost revenue that are a result of energy efficiency 

measures, and which are not actual energy efficiency measures, are simply irrelevant to 

this proceeding.  If Nicor believes that it is unable to recover fixed costs as a result of 

the required energy efficiency programs, or that its rates are too low to allow it to 

recover its costs, then it may appropriately seek relief in a rate case under Section 9-

201 of the Act.  220 ILCS 5/9-201.  
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B. Recovery of Lost Revenues under Section 8-104 is Directly Contrary 
to Legislative Intent 

 
Allowing Nicor to recover for lost revenue due to decreased demand as a result 

of the energy efficiency programs required under Section 8-104 would be directly 

contrary to the General Assembly’s stated policy of reducing customer costs in enacting 

Section 8-104.  Section 8-104(a) provides that, “[i]t is the policy of the State that natural 

gas utilities and the Department of Commerce and Economic Opportunity are required 

to use cost-effective energy efficiency to reduce direct and indirect costs to consumers.”  

220 ILCS 5/8-104(a) (emphasis added).  Rider recovery of lost revenues, as Nicor 

proposes here, would simply re-impose on consumers the costs saved as a result of the 

energy efficiency programs, vitiating both the effect and express legislative purpose of 

those programs.   

Further, allowing Nicor to recover fixed costs through Rider 30 would potentially 

deprive ratepayers of energy efficiency measures.  Section 8-104(d) limits the 

“estimated average increase in the amounts paid by retail customers in connection with 

natural gas service to no more than 2% in the applicable 3-year reporting period.” 220 

ILCS 5/8-104.  A logical consequence of allowing Nicor to recover fixed costs within 

those limits would be to shift money away from energy efficiency measures.  Therefore, 

allowing Nicor to recover fixed costs through its rider would potentially deprive 

ratepayers of energy efficiency measures as some monies would instead be spent on 

the recovery of Nicor’s fixed costs. 
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C. Recovery of Lost Revenues Associated with Energy Efficiency 
Measures is Illegal and has Already been Rejected by the 
Commission 

 
 Rider recovery of lost revenues associated with statutorily required energy 

efficiency programs has been found to be illegal by the Illinois Appellate Court.  A. Finkl 

& Sons v. Illinois Commerce Commission, 250 Ill.App.3d 317, 620 N.E.2d 1141 (1st 

Dist. 1993).  In Finkl, Commonwealth Edison Company sought, and the Commission 

approved, rider recovery of lost revenues resulting from the implementation of statutorily 

required demand side management energy efficiency programs.  Id. at 328-29, 620 

N.E.2d at 1149.  The court reversed the Commission decision, finding recovery of lost 

revenues to be contrary to the underlying intent of the energy efficiency programs.  Id. 

at 329, 620 N.E.2d at 1149.  The court reasoned that “[c]harging ratepayers for lost 

revenues due to decreased demand vitiates the goal of reducing energy costs by 

reducing demand”.  Id., 620 N.E.2d at 1149.  The court further noted “the courts have 

asserted that ratepayers are not to pay certain costs unless they directly benefit from 

them.”, and that a lost revenue charge, like that contained in Nicor’s proposed fixed cost 

recovery mechanism, “does not reflect a cost that benefits ratepayers.”  Id., 620 N.E.2d 

at 1149.  The court concluded that “requiring ratepayers to bear the expense of services 

they avoid due to conservation” was “incredible.”  Id., 620 N.E.2d at 1149. 

Likewise, here Nicor proposes rider recovery of lost revenues due to statutorily 

required energy efficiency programs.  Such recovery would be, as noted, contrary to the 

underlying intent of these programs.  Further, recovery for lost revenues would not 

reflect the cost of providing service or a cost that benefits ratepayers.  Quite the 

contrary, it would impose a charge on consumers for non-service and simply add to 
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Nicor’s revenues without regard to whether its demand or revenues increased due to 

factors unrelated to its energy efficiency programs.  As such, under Finkl, Nicor’s fixed 

cost recovery mechanism as proposed in Rider 30 is clearly illegal. 

Moreover, The Commission recognized the precedent established by Finkl in its 

Final Order in Docket No. 08-0363 (“2009 Rate Case Order”).  There Nicor sought rider 

recovery of lost revenues, arguing, as it does here, that it needed to recover for reduced 

customer usage due to conservation, and that it was, in effect, being penalized for its 

energy efficiency measures.  2009 Rate Case Order at 140-41; Nicor Petition at 6.  As 

the Commission stated,   

We further note that Nicor has presented no legal or factual evidence 
indicating that it is appropriate to adjust for program-induced usage 
reductions. Therefore, Nicor‘s request to adjust its rates for the energy 
savings that consumers may incur as a result of this program is denied. 
Moreover, it appears that recovery of lost revenue, without more, in a 
rider, could be illegal. A. Finkl & Sons Co. v. Illinois Commerce Comm, 
250 Ill. App. 3d 317, 620 N.E.2d 1141 (1st Dist. 1993). 
 

2009 Rate Case Order at 156.  In short, the Commission has already considered, and 

rejected, Nicor’s arguments for rider recovery of lost revenues, and noted the illegal 

nature of such recovery under Finkl.  Again, as noted above, if Nicor believes that it is 

unable to recover fixed costs as a result of the required energy efficiency programs, or 

that its rates are too low to allow it to recover its costs, then it may appropriately seek 

relief in a rate case under Section 9-201 of the Act.  220 ILCS 5/9-201. 

 D. The Motion to Strike and the Administrative Law Judge’s Ruling were 
Procedurally Proper 
 

 Nicor asserts that the Ruling was improper because it “disposes of a substantive 

claim in the proceeding based on grounds that are procedurally flawed.”  Petition at 7.  
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Nicor further argues that the Motion was more properly a Motion to Dismiss or a Motion 

for Summary Judgment, and fails to meet the legal standards of either.  Petition at 8. 

 Nicor entirely mischaracterizes both the Motion and the Ruling, ignoring the fact 

that the Ruling concerns an evidentiary matter, not a substantive claim.  A Motion to 

Strike is entirely proper for the purpose of excluding “irrelevant, immaterial or unduly 

repetitious evidence.”  83 Ill. Admin. Code 200.610(a) (emphasis added).  The Ruling 

clearly states that “Section 8-104 of the Public Utilities Act, 220 ILCS 5/8-104, does not 

provide for a fixed cost recovery mechanism as part of the Energy Efficiency Plan filings 

required by the Act.”  As such, Nicor’s evidence regarding a fixed cost recovery 

mechanism is irrelevant to the proceeding, and is properly stricken.  Nicor’s attempts to 

manufacture a “substantive” claim can not alter the evidentiary nature of the Ruling. 

III. CONCLUSION 
  
 Wherefore, Staff respectfully requests that the Commission affirm the 

Administrative Law Judge’s Ruling granting the Motion to Strike for all the reasons 

expressed herein. 

Respectfully submitted,

 ____________________________ 

      John Sagone 
      Jessica Cardoni 

Jim Olivero 
Matt Harvey 
Office of General Counsel 
160 North LaSalle Street 

      Suite C-800 
      Chicago, Illinois 60601 
      312 / 793-2877 
      Counsel for the Staff of the  
 November 18, 2010   Illinois Commerce Commission 
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