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TO IBERDROLA RENEWABLES, INC.’S SUPPLEMENTAL COMMENTS 

 
 
 Pursuant to the November 12, 2010 Notice of Administrative Law Judge‟s Ruling, 

(“ALJ”) the Staff of the Illinois Commerce Commission (“Staff”), by and through its 

counsel, respectfully submits this Reply to Responses to Iberdrola Renewables, Inc‟s 

(“Iberdrola” or “IBR”) Supplemental Comments (“IBR Supplemental Comments”).  Staff 

also submits the Affidavit of Richard Zuraski in support of facts and non-legal matters 

contained herein. 

 

I. BACKGROUND 

 On November 10, 2010,1 IBR filed a motion for leave to file supplemental 

comments on the Illinois Power Agency‟s (“IPA”) 2011 Procurement Plan (“Plan”) and a 

motion to amend the procedural schedule previously established in this proceeding by 

the ALJ.  On November 12, 2010 the ALJ granted both of IBR‟s motions.  In the ALJ‟s 

ruling, IBR was directed to make a compliance filing by November 15, 2010 indicating 

whether it intends its compromise position to be effective only in the event that all other 

parties accept/do not object to the compromise position as set forth in its November 10, 

                                            
1
 The motions were filed on e-Docket on November 10, 2010 at 9:42 p.m. and 8:10 p.m. respectively. 
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2010 Supplemental Comments.  IBR did not make a compliance filing until November 16, 

2010 at 3:58 p.m.  In its compliance filing IBR states that if a “reasonable number” or “a 

broad consensus” of other participants support IBR‟s proposal then IBR believes its 

proposal should be adopted. (IBR Compliance Filing, p. 1) 

Staff, Exelon Generation, LLC, (Exelon) Horizon Wind Energy, LLC, (“Horizon”), 

Ameren Illinois Company (”Ameren”), the Retail Energy Supply Association (“RESA”), 

Wind on the Wires (“WOW”), Illinois Wind Energy Association (“IWEA”), Environmental 

Law and Policy Center (“ELPC”), Duke Energy Generation Services Holding Company, 

Inc. (“Duke”), the Illinois Power Agency (“IPA”), TradeWind Energy LLC. (“TradeWind”) 

and Commonwealth Edison Company (“ComEd”) filed Responses to IBR‟s proposed 

framework for resolution.  The absence of a response by Staff to a particular response by 

any of these parties should not be construed to mean that Staff agrees with the response. 

 

II. ARGUMENT 

A. There is no broad/consensus support for IBR’s compromise proposal 

The Commission should reject IBR‟s compromise proposal.  While there is validity 

to IBR‟s claims that there are other parties that support or do not object to IBR‟s 

compromise proposal (IBR Supplemental Comments, p. 12), it is neither a “reasonable 

number” nor a “broad consensus” of support, which are the standards by which IBR 

stated its compromise proposal should be evaluated by the Commission. (IBR 

Compliance filing, p. 1)  As detailed below, no utility, no consumer group,2 no retail 

                                            
2
 The Citizens Utility Board (“CUB”) intervened in this matter on October 6, 2010 but has not made any 

filings other than its petition to intervene.  The People of the State of Illinois, Lisa Madigan, the Attorney 
General of the State of Illinois has not intervened in this docket to date.  In prior year procurement plan 
dockets the Attorney General did intervene. 
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energy supplier and no State agency (i.e. neither the IPA nor the ICC) supported all three 

components of IBR‟s compromise proposal. 

Twelve parties filed responses to IBR‟s compromise proposal, but only three 

parties (ELPC, WOW and Duke) supported or did not oppose all three components of the 

compromise proposal.  Horizon is a potential fourth supporter but it did not address 

whether it agreed not to pursue a long term renewable for the 2011 plan year.  Horizon 

did support the other two components of IBR‟s compromise proposal.  Of those three that 

did support IBR‟s compromise the support was not unconditional for two of them.  Only 

Duke had unconditional support for the IBR‟s compromise.  Both ELPC and WOW had 

conditions to their support.  ELPC did not accept the condition that stakeholders pay for 

the workshop process.  ELPC believes the ICC and/or the utilities should pay for the 

workshop process and non attorneys should be allowed to participate in the contract 

drafting committee. (ELPC Response, p. 8)   WOW also takes exception to stakeholders 

paying for the workshop process and believes the State of Illinois should cover the cost, 

but for this limited occasion is willing to discuss covering some of the costs for the 

workshop process. (WOW Response, p. 2)  WOW also believes the workshop process 

should be started only after agreement is reached on each participant‟s share of the 

costs for the workshop and that non attorneys should be permitted to participate in the 

drafting committee for the template contract. (Id., p. 3)  One wind energy industry trade 

group, IWEA and another entity, TradeWind, even rejected IBR‟s Compromise proposal 

that that there be a midterm REC for the 2011 procurement plan. (IWEA Response, p. 3; 

TradeWind Response, p. 3)   

Staff notes the severest criticisms of the IBR compromise came from the IPA, who, 

among other things, stated that IBR should be “denounced for its incessant refusal to 
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present issues according to the schedule set out by the Illinois Public Utilities Act and the 

Administrative Law Judge, and no relief should be requested based on the Supplemental 

Comments.” (IPA Response, p.1)  The IPA‟s comments concerning IBR‟s proposed 

workshop process are perhaps the most significant, since the IPA, as the State agency 

primarily responsible for preparing and implementing procurement plans, presumably 

would be the primary audience for any reports or other work products from such a 

workshop process.  In this regard, the IPA reminds us that “the IPA is directed [by the IPA 

Act and the Public Utilities Act] to develop a procurement plan, not based on 

recommendations of a procurement contract for long term renewable from a workshop 

run by „an objective facilitator,‟” and that “the PUA provides that the contracts shall be 

developed by the procurement administrator, not an objective facilitator.” (Id., p. 9)  Staff 

opines that, if the IPA is not receptive to the workshop process as proposed, there is no 

point in proceeding with it. 

As shown above, clearly there is no broad consensus support for IBR‟s 

compromise.  Furthermore there is no record of substantial evidence supporting the 

proposal on its merits.  The Commission is well aware that in Business and Professional 

People for the Public Interest v. Illinois Commerce Comm’n, 136 Ill.2d 192 (1989) (“BPI 

I“) the Illinois Supreme Court held that “[i]n order for the Commission to dispose of a case 

by settlement, however, all of the parties and intervenors must agree to the settlement.” 

Id. at 209 (citations omitted).  Staff acknowledges that the Illinois Supreme Court in BPI I 

also recognized that proposals which do not have unanimous support among the parties 

may nevertheless be adopted on the merits if the Commission finds such proposals are 

“supported by substantial evidence” and “would establish just and reasonable rates.” Id. 
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at 216-217.  No such evidence exists in this docket to support IBR‟s compromise 

proposal. 

 

III. CONCLUSION 

 Staff respectfully requests that the Illinois Commerce Commission approve Staff‟s 

recommendations in this docket.  

 

       Respectfully submitted, 
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