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The Illinois Power Agency ("IPA" or "Agency"), by its attorneys, Kelley Drye & 

Warren LLP, states as follows for its opposition to Iberdrola's Motion for Leave to File 

Verified Supplemental Comments, and its response to Iberdrola's Supplemental 

Comments ("Iberdrola's Supplemental Comments" or "Comments.") Iberdrola's 

Supplemental Comments are improper, and present the Commission with no new 

information that has not already been presented. Moreover, Iberdrola improperly 

continues to litigate issues in this 2011 Procurement Plan proceeding that were already 

decided in the 2010 Procurement Plan adopted by the Commission on December 28, 

2009, as well as the issues that were rejected by the Commission in denying Iberdrola's 

October 12, 2010 Motion to Reconsider in this proceeding. Iberdrola should be 

denounced for its incessant refusal to present issues according to the schedule set out by 

the Illinois Public Utilities Act and the Administrative Law Judge, and no relief should be 

requested based on the Supplemental Comments. 

On September 29, 2010 the Agency filed its 2011 Power Procurement Plan 

("Plan") with the Illinois Commerce Commission ("Commission") setting forth the 



Agency's recommendation for procuring energy for ComEd and Ameren's Eligible Retail 

Customers for the period from June 2011 through May 2012. This Plan was submitted in 

accordance with Section 16-111.5(d)(2) of the Illinois Public Utilities Act ("PUA"), 220 

ILCS 5/16-111.5(d)(2). Parties filed Objections to the Plan on October 4, 2010. The 

Commission determined that hearings were not necessary at its October 6, 2010 meeting. 

The Commission also denied Iberdrola's October 12, 2010 Emergency Motion for 

Reconsideration of its decision to not hold hearings. Parties filed Responses to 

Objections to the Plan on October 18, 2010 and Replies to the Responses to Objections 

on October 27, 2010. 

lberdrola's Supplemental Comments Are Untimely. 

The Illinois Public Utilities Act ("PUA") does not permit interested parties to 

make repeated and supplemental comments objecting to the IPA's proposed Procurement 

plan. Iberdrola's Supplemental Comments are an improper attempt to by-pass the 

statutorily-mandated process for the Commission's consideration of the proposed 

procurement plan, and the Comments should be stricken. 

Section 16-111.5(d)(2) provides that by August 15 of each year, the Illinois Power 

Agency shall propose a procurement plan, and interested parties are given thirty days to 

comment on the plan. 220 ILCS 5/16.111.5(d)(2). Parties submitting comments are also 

required to provide objections and proposed changes to the plan with "specific alternative 

wording or proposals." Id. Section 16-111.5(d)(3) of the PUA further provides that 

"within five days" of the IPA submitting its Procurement Plan to the Commission, any 

person objecting to the proposed plan may file its objections with the Commission. 220 

ILCS 5/16-5(d)(3). In accordance with this law, Judge Albers' October 1, 2010 ruling 



ordered that any party with an objection to the proposed plan "shall file said objection no 

later than October 4, 2010." October 1, 2010 AU Ruling [emphasis added.] 

Section 16-111.5(d) sets out a specific process for the Commission to evaluate the 

proposed procurement plan, and interested parties' objections and comments to the plan. 

Iberdrola ignores this process by filing repeated objections, motions for reconsideration,' 

and proposed supplemental comments, that attempt to make irrelevant this strict statutory 

framework for the Commission's consideration of the proposed plan. Iberdrola's 

Supplemental Comments must be disregarded and stricken from the record. 

II. 	Iberdrola's Supplemental Comments Present Nothing New To the 
Commission That Has Not Already Been Argued by Iberdrola. 

If the Commission decides to consider Iberdrola's Supplemental Comments, it 

will discover that Iberdrola offers nothing that has not already been argued. Iberdrola 

admits that its Supplemental Comments reargue the three positions already addressed in 

Iberdrola's prior comments to the Commission: 

IBR stated that the 2011 Plan should adopt a portfolio approach to 
renewable energy that should include three components: (1) one year 
RECs; (2) medium-term (three to five years) RECs; and (3) renewable 
energy obtained by utilizing long term contracts. (IBR Objections at 2). 
IBR urges that Appendix K will not apply to future long term contracts 
and that a more measured approach shall be employed, commencing in 
Plan Year 2011 and beyond, with contract details to be determined in 
workshops, utilizing, fair and transparent processes. (IBR Objections at 5). 

On October 12, 2010 Iberdrola also filed a motion to reconsider the 
Commission's decision to not conduct an evidentiary hearing. Iberdrola argued in that 
motion to reconsider the same issues that it addresses in its Supplemental Comments, as 
well as its October 4, 2010 Objections. In its Motion to Reconsider, Iberdrola argues that 
"[t]o avoid the problems associated with the Appendix K development and to provide 
guidance in future procurement events, IBR urges the Commission to conduct hearings in 
accordance with its request in its Objections." The Commission properly denied 
Iberdrola's Motion to Reconsider on October 6, 2010. 



Comments at 3. The Comments then argue that the essential issues are: "(1) Whether the 

IP A should have included a long term renewable project in the 2011 Plan; (2) Whether 

the IPA should have included a mid-term REC acquisition in the 2011 Plan; and (3) 

Whether the 1PA's acquisition of a long term renewable resource in the 210 Plan resulted 

in a contract that reflects industry standards and was conducted in a fair and transparent 

manner." Comments at 6-7. The Commission should not permit parties to submit 

supplemental filings that address the same issues addressed in prior filings, particularly 

here, where the statutes set a specific time frame for comments. There is no basis for 

Iberdrola to repeatedly argue positions that have previously been addressed by the 

parties. 

Iberdrola continues to criticize the Commission's ruling in the 2010 Procurement 

Plan approval, particularly the terms of Appendix K, which set out the terms for the 

acquisition of renewable resources under long term contracts. Comments at 4. lberdrola 

asserts that a "majority of participants" to the 2010 workshops that developed the 

contract terms believe that any contract "applying the Appendix K principles is 

fundamentally flawed." Id. lberdrola further admits that its frustration with the contract 

terms is because "many participants that Commission's Order in Docket No. 09-0373 

contemplated that several Appendix K issues would be subject to modification in open 

and transparent workshops. . . ." Comments at 2. 

There is no basis for the Commission to take any further action on Iberdrola's 

Supplemental Comments, which are based on its mistaken belief that 1) Appendix K is 

fundamentally flawed, and 2) Appendix K was somehow subject to modification by the 

IPA or the other parties. The Commission's Order approving the 2010 Plan makes clear 



that the terms of Appendix K "are appropriate and arc hereby approved for the 2010-2011 

procurement cycle." ICC Docket No. 09-0373, Order at 116, December 28, 2009. For 

emphasis, the Commission affirmed that the terms of Appendix K will govern the 2010 

procurement of renewable resources under long term contracts: 

With regard to specific terms of the 2010-2011 Procurement Plan, the 
proposal to solicit 20-year bids for the annual amounts previously 
specified for ComEd and AIU simplifies the solicitation and, in the 
Commission's view, is a reasonable approach at this time. The 
prequalification process described in Appendix K clarifies the process by 
which the IPA will administer the acquisition of long-term renewable 
resources; the Commission finds that it is reasonable and should be 
incorporated into the approved Plan. 

Id. No party could reasonably be confused that the terms of Appendix K were part of the 

Commission's Order, and incorporated by reference. The IPA, the Procurement 

Administrators, the Procurement Monitor, the ICC Staff, or the utilities are not permitted 

to ignore the terms of Appendix K in the procurement of long term renewables under the 

2010 Plan. Indeed, without a proper rehearing modifying its Order, the Commission 

could not approve contracts between the renewable providers and the utilities that are 

inconsistent with the Commission's Order, incorporating the terms of Appendix K. 

Iberdrola's Supplemental Comments, based on a belief that any party could 

modify the contract terms set out by the Commission, must be rejected. Like its Motion 

to Reconsider filed on October 12, 2010, Iberdrola seeks to re-litigate issues it did not 

raise in the prior procurement plan when the Commission adjudicated those terms. 

Even Iberdrola's request for workshops in its Supplemental Comments repeats 

positions previously argued. Iberdrola's Objections argued that the Commission should 

order workshops to "receive and respond to the ideas of all stakeholders and develop a 

commercially reasonable standard contract that balances risks and contains provisions 



pertaining to credit and financeabihty that takes into account utilities, developers and 

ratepayer interests alike." lberdrola October 4, 2010 Objections at 14. The IPA and 

other parties have already responded to lberdrola's Objections, and the Commission 

should not consider Iberdrola's attempt to reformulate its workshop recommendations. 

III. 	The IPA Consulted with All Interested Parties In Developing a Contract 
That Satisfies the Commission's 2010 Plan Order. 

Iberdrola's Supplemental Comments are premised on the false statement that 

"renewables developers have been unanimous in asserting that neither Appendix K nor 

the contract which was developed in the 2010 case conform to industry standards and that 

they are unsuitable frameworks for long term renewable product procurement" and that 

Iberdrola expected that they would have "an opportunity to address and correct some of 

the failings of Appendix K and to participate in an effective workshop process." 

Comments at 7. lberdrola's attack on the process that the IPA has used to develop the 

contracts is improper and misplaced, but more importantly, contradicted by the contracts 

developed by the IPA and the procurement administrators under Section 116.5(e)(2). 

Section 116.5(d)(2) provides that the procurement administrator, "in consultation" 

with the utilities, the Commission and other interested parties, shall develop and provide 

contract forms to be used in the procurement. 220 ILCS 5/116.5(e)(2). These contracts 

are subject to Commission approval, which will occur when the Commission approves 

the contract bids and quantities from the 2010 procurement events. In addition to 

approving the contracts, the procurement administrators will provide the Commission 

with copies of all written comments it has received on the contract forms, terms or other 

instruments. Id. 



The procurement administrators (NERA and Levitan) have expended an 

extraordinary amount of time and effort consulting with interested parties on the 

proposed contracts. The ICC Staff and the procurement monitor (Boston Pacific) have 

participated in the workshops, and reached consensus on the contract terms. lberdrola's 

continued criticisms are nothing more than complaints because its position was not 

accepted. 

In early August 2010, Levitan and NERA posted drafts of their proposed 

contracts for the procurement of long term renewable resources. These comments were 

posted to the Internet at http://comed-energyrfp.com/ltdocuments.asp  for ComEd, and 

http://www.levitan.com/AIURFP/LongTerm/  for Ameren. In consulting with interested 

parties, The procurement administrators held a series of workshops and bidder calls 

focusing on the implementation of the 2010 Plan, and the development of contract terms. 

In addition to several bidder calls, there were six in-person workshops held for both 

NERA and Levitan. The workshops were held on August 30, Aupst 31, September 1, 

October 25, November 1, and November 4. Conference call bridges were also provided 

for the majority of the workshops. There were generally in excess of 30 individuals 

present at each workshop, and over 100 participants in the bidder information calls. 

The results of these discussions resulted in significant and material modifications 

to the proposed contracts. Attached as Exhibit A is a document containing material 

contract terms for Ameren, reflecting in legislative style the changes made to the contract 

from the workshop process. Attached as Exhibit B is a document containing material 

contract terms for ComEd. These modifications arose from the written comments 

submitted by the parties, as well as in discussions held during the workshops. The 



following terms of the proposed agreements were modified as a result of the consultation 

with interested parties, including the Procurement Monitor and ICC Staff, some of the 

modifications include: 

1. Force Majeure language was modified with language recommended by the 
Sellers and utilities. Changes include provisions that permit the sellers to deliver 
replacement RECs in the event of a force majeure event. 

2. Provisions were incorporated that would make clear the rights of the 
parties in the event the utilities could not recover all costs associated with the 
contracts. The contracts were modified to permit the seller to choose among three 
options. 

3. A cap on the credit exposure was put in place for the benefit of the sellers. 

4. Clarifications were made to make clear that physical deliver of energy was 
required, to avoid a determination being made that the contract was subject to 
Dodd-Frank derivative registration requirements. 

5. Language was modified to permit assignment by the sellers to creditors 
and tax equity investors, which increases the opportunity for sellers to obtain 
financing for the projects. 

6. Language was modified to permit bidders to rely on the credit rating of a 
guarantor, and to limit the exposure for guarantors. In addition, language was 
added to permit foreign guarantors. 

7. Terms were modified to permit bidders to disclose confidential 
information to potential financing parties and potential purchasers of generating 
units. 

8. Terms were modified to give sellers additional time to resolve payment 
disputes, and to give sellers up to 12 months to make corrections on invoices. 

These contract telins and the attached contracts are not submitted to the Commission to 

weigh whether the terms are appropriate. Rather, they are to refute Iberdrola's 

misrepresentations that the procurement administrators' consulting with interested parties 

did not result in modifications to the contract terms, or that the process was not 

transparent, or that parties did not have sufficient opportunity to comment on the contract 



terms. lherdrola admittedly takes issue with the terms of Appendix K, and uses the 

contracts as a collateral attack on the consulting conducted by the procurement 

administrators. However, through the workshop process, and by consulting among 

interested parties, the utilities, the Procurement Monitor, and the ICC Staff, contract 

terms were developed that will permit fulfill the ICC's mandate to procure long term 

renewables. The proposed contract development process recommended by lbcrdrola in 

its October 4, 2010 Objections, and in its Supplemental Comments, should be rejected. 

lberdrola's recommendation for Commission-Ordered workshops (Comments at 

1 1-1 ) also contravenes the procedures for the development of contract terms set forth in 

the PUA. Section 116.5 contains several specific provisions that preclude the workshops 

contemplated by lbcrdrola. For example, lherdrola recommends that the workshops 

should be under the directive of an objective Facilitator. Supplemental Comments at 11. 

However, the PUA provides that the contracts shall be developed by the procurement 

administrator, not an objective facilitator. 220 ILCS 5/116.5(e)(2), 116.5(c)(v). 

lberdrola recommends that the workshops develop a contract to be used by the IPA for 

long term renewable resources in the 2012 procurement event. Supplemental Comments 

at 11 However, the IPA is directed to develop a procurement plan, not based on 

recommendations of a procurement contract for long term renewables from a workshop 

run by "an objective facilitator." The workshops would be designed to determine which 

parties should bear the risks associated with long term contracts that cannot be met. 

Supplemental Comments at 11-12. Given that the Plan is designed to purchase energy 

supplies for Eligible Retail Customers, the IPA will oppose any recommendation that 

Eligible Retail Customers should bear any risk associated with premature termination of 



long term renewable contracts; the risk of long term renewable contracts should be on the 

suppliers — not eligible retail customers. Finally, Iberdrola recommends that the objective 

Facilitator resolve any disputes related to the proposed contract terms. This too conflicts 

with the PUA; Section 116.5(e)(2) provides that the Commission, not an objective 

facilitator, is to resolve any dispute regarding contract terms: 

If the procurement administrator cannot reach agreement with the 
applicable electric utility as to the contract terms and conditions, the 
procurement administrator must notify the Commission of any disputed 
terms and the Commission shall resolve the dispute. 

Iberdrola's workshop recommendations contravene the PUA, and cannot be adopted by 

the Commission. 

Iberdrola's recommendations for workshops should be directed to the industry 

participants themselves. There is nothing preventing or prohibiting industry participants 

from having meetings, outside of a formal process ordered by the Commission, to 

develop contract terms that can be recommended to the IPA in the next procurement plan. 

However, Iberdrola's recommendations should be rejected by the Commission. 

Conclusion 

Wherefore, for the reasons stated herein, the Illinois Power Agency requests that 

Iberdrola's Motion to Amend the Procedural Schedule and Motion For Leave to File 

Supplemental Comments for Reconsideration be denied. To the extent that the 

Commission permits Iberdrola Supplemental Comments to remain in the record, the IPA 

requests that the Commission deny any relief requested by Iberdrola on the basis of the 

Supplemental Comments. 



Dated: November 16, 2010 	 Respectfully submitted, 

Illinois Power Agency 

By: 

One of its Attorneys 

Henry T. Kelly 
Kelley Drye & Warren LLP 
333 West Wacker Drive 
Suite 2600 
Chicago, Illinois 60606 
312-857-2617 
HKellyKelleyDrye.com   
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