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Commonwealth Edison Company (“ComEd”), by its attorneys, respectfully files this 

Motion directed to the Direct Testimony of Roger D. Colton, filed on behalf of the People of the 

State of Illinois (“AG”) on October 26, 2010, and prays that the Administrative Law Judges 

(“ALJs”) enter the relief requested herein. 

INTRODUCTION 

On September 17, the ALJs struck the testimony of Dr. Geoffrey Hewings, a 

distinguished University of Illinois economist, who testified why the investments reflected in 

ComEd’s rate proposal economically benefitted Illinois and ComEd’s customers.  ComEd had 

felt that the Commission would be interested in the economic customer benefits that flow from 

the increased utility investment in its rate proposal.  However, the ALJs determined that those 

economic benefits were “not related to whether [ComEd] should receive a rate increase” and “not 

germane to the ultimate issue in a rate proceeding-whether expenditures should be made at all.”  

Commonwealth Edison Co., ICC Docket No. 10-0467, ALJ Ruling, September 17, 2010 (“ALJ 

Ruling, Sept. 17, 2010”). 
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On October 26, the AG filed the testimony of Roger Colton, a lawyer who also has an 

economics degree.1  Mr. Colton, too, addresses the Illinois economy generally and makes claims 

about the economic effects of ComEd’s proposed rates and investments.  Mr. Colton does not 

testify about any specific cost ComEd incurs or the necessity or prudence of those costs.  Rather, 

while Dr. Hewings testified that ComEd’s proposal will benefit the public economically by 

creating jobs and economic activity, Mr. Colton claims that it will hurt segments of the public 

economically, by raising the cost of meeting household expenses.  Colton Dir., AG Ex. 5.0, 

30:686-690.  Mr. Colton attributes much of the problem he cites to the long-term loss of high 

wages jobs in the Chicago area.  Id., 29:659-660. 2 

ComEd is well aware of the economic plight of many of its customers.  ComEd sponsors 

and funds a wide variety of programs to assist those customers, and has been very sensitive to 

their needs.  Indeed, ComEd submitted the testimony of Dr. Hewings in part to specifically show 

how its investments benefit the region by creating jobs and stimulating the economy. 3 

                                                      
1 Although the testimony itself indicates that it is filed jointly by the AG and the Citizens Utility 
Board (“CUB”), ComEd has been informed by CUB that Mr. Colton’s testimony is submitted 
only on behalf of the AG. 
2 Unlike Dr. Hewings, he also does not describe ComEd’s proposal fairly.  As Mr. Guerra 
testifies, in light of expected developments in the supply market in 2011, the effect of the full 
ComEd rate proposal on a residential customer’s bill would be about $3 per month and all of that 
increase could, at least in theory, be offset if the customer took advantage of energy efficiency 
programs offered by ComEd.  Guerra Dir., ComEd Ex. 1.0 Rev., 7:138-151. 
3 Indeed, many of ComEd’s assistance programs and the customers who have benefitted from 
them have been described in testimony in this proceeding.  Since 2007 ComEd has distributed 
more than 880,000 grants to eligible customers.  More have benefitted from weatherization, 
educational, and outreach efforts like the All Clear Program (administered in conjunction with 
the CHA); Residential Special Hardship Program (administered with a number of Community 
Action Agencies (“CAAs”)); and the Residential Rate Relief Program (also administered with 
various CAAs).  Emmons Dir., ComEd Ex. 18.0 Rev., 4:77-6:79.   Also, although state funding 
for many programs ends in 2010, ComEd is proposing a unique means of continuing $10 million 
in annual assistance to these customers in its Alternative Regulation proceeding, ICC Docket No. 
10-0572, which Mr. Colton ironically opposes.   See id., 6:82-7:95; Colton Dir., AG Ex. 5.0, 
40:927. 
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Regardless, however, the boundaries of relevance and materiality that the Commission 

sets for ComEd’s evidence must be the same as those that apply to other parties.  If ComEd is 

barred from providing evidence to the Commission about how its proposal affects – and will 

improve – the economic condition of its customers, then other parties should not be permitted to 

claim that paying slightly higher electric rates will hurt customers’ economic condition.  The 

Commission should therefore reconsider Dr. Hewings testimony and admit it in rebuttal to Mr. 

Colton.  Alternatively, the Commission should strike the proffered testimony of Mr. Colton, as 

“not related to whether [ComEd] should receive a rate increase.”4  ALJ Ruling, Sept. 17, 2010. 

FACTS 

The Hewings Testimony.  Dr. Geoffrey Hewings testified that ComEd’s expenditures for 

construction and operations and maintenance had a significant positive impact on the regional 

economy.  Hewings Dir., ComEd Ex. 2.0, 5:103-6:123.  Specifically, he concluded, based on a 

rigorous econometric model that he has used on a number of occasions for business and 

governmental groups in the Chicago area, that ComEd’s representative annual spending has a 

positive effect on the Chicago regional economy of $3.2 billion in production expenditures and 

20,400 associated jobs with more than $1 billion in associated wages.  Id., 6:120-123.  Dr. 

Hewings testimony establishes that cutting back on the investments and operations reflected in 

ComEd’s rate proposal will not only have the predictable effects on utility service and 

performance, but will ultimately hurt customers’ pocketbooks, reducing job creation and overall 

                                                      
4 ComEd understands that the AG should be afforded an opportunity to respond to this motion 
and that briefing may not be complete until after November 22, 2010, when ComEd is required 
to file its rebuttal testimony.  As such, if this motion has not been fully briefed and ruled upon by 
November 22, 2010, for efficiency purposes, ComEd will file the rebuttal testimonies of Drs. 
Hewings and Andrade subject to any subsequent ruling. 
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economic activity.  Id.  Just as government investment in infrastructure can stimulate and benefit 

the public, so can utility infrastructure investment. 

The AG, et. al. Motion to Strike.  The AG, CUB, and the American Association of 

Retired Persons (“AARP”) filed a Motion to Strike the Hewings testimony on August 26 

(“Motion to Strike”).   They argued that evidence of positive effects on the regional economy 

and the creation of jobs through ComEd’s investment and other spending was irrelevant because 

it has “no bearing on the Commission’s statutory duty to ensure that the investments ComEd 

seeks to include in rate base are used and useful and were prudently incurred.”  Motion to Strike 

at 3.  Further, such testimony was claimed to be irrelevant because it “does not provide the 

Commission with information regarding the appropriate rate of return to apply, whether the 

proposed rates are just and reasonable, or whether they reflect the long-term cost of service.”  Id.   

As noted above, in granting the motion, the ALJs ruled that the economic effects Dr. Hewings 

testified about were “not related to whether [ComEd] should receive a rate increase.”  ALJ Ruling, 

Sept. 17, 2010. 

The Colton Testimony.  Mr. Colton’s testimony, filed by the AG two months later, argues 

that a growing portion of Illinoisans cannot afford household necessities, and that it is not only 

the lowest income families who are “falling further behind,” but those in the middle as well.  

Colton Dir., AG Ex. 5.0, 4:75-76.  Much of this is said to be the result of the long-term loss of 

high wages jobs in the Chicago area.   Id., 29:659-660.  Mr. Colton generally discusses the 

impact of ComEd’s overall revenue requirement and cost of capital, Alternative Regulation (“Alt 

Reg”) plan, and straight fixed variable (“SFV”) proposal on the household economics of these 

customers.  See, e.g. id., 5:99-6:118, 7:146-157, 8:171-180.  However, Mr. Colton does not 
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address in any direct way the merits of (1) ComEd’s allowed return, (2) ComEd’s Alt Reg plan, 

or (3) its proposal to more accurately assign fixed and variable costs. 

Significantly, Mr. Colton does not identify any ComEd investment that was imprudent or 

is not used and useful, nor does he identify any expenditure that was imprudent or unreasonably 

incurred.  He does not claim that ComEd is not entitled to recover its capital costs due, nor does 

he provide any testimony concerning market conditions or other financial metric that might, to 

quote AG/CUB/AARP, “provide the Commission with information regarding the appropriate 

rate of return to apply … .”  Motion to Strike at 3.  Rather, he argues that ComEd’s allowed 

return should be suppressed because he claims that some customers lack the economic means to 

pay the slightly higher rates that would reflect those capital costs.  Id., 4:88-6:118.  Likewise, 

Mr. Colton does not provide any challenge to ComEd’s SFV proposal other than to argue about 

its supposed economic consequences.   

     ARGUMENT 

If Dr. Hewings’ testimony is irrelevant, Mr. Colton’s is equally so.  Mr. Colton presents 

no evidence concerning the “core” issues identified in the AG/CUB/AARP Motion to Strike 

granted by the ALJs, i.e., whether the proposed rates are “just and reasonable” and reflect long-

term cost of service, and whether the investments sought to be recovered are prudent, reasonable 

and used and useful.  Motion to Strike at 4.  Rather, the essence of Mr. Colton’s testimony is that 

the Commission should alter utility rates based upon some unquantified and unstated impact an 

increase would have on the economy, customers, and jobs.5    

                                                      
5 To be clear, ComEd does not agree that rates can be altered for this reason and intended Dr. 
Hewings testimony to address various “customer benefit” standards that the Commission has 
recently addressed.  The legal standard applicable to setting a delivery  revenue requirement is 
established by Section 16-108(c) of the PUA and the constitutional standards articulated in, for 
example, Bluefield Water Works & Improvement Co. v. Public Serv. Comm’n of West Virginia, 
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In fact, Mr. Colton places his testimony in the context of a standard that neither the AG 

nor CUB recognized or endorsed in their Motion to Strike.  Mr. Colton testifies that the “overall 

thesis” of his testimony is:  

Public utility regulation is inherently charged with promoting the ‘public interest.’  
In turn, the public interest is made up of the interests of the several stakeholders 
affected by the public utility rates.  Those stakeholders include not only the 
investors in each public utility, but also the customers and ratepayers of the public 
utility.  The broader community within which a public utility operates is also a 
stakeholder whose interests must be considered as part of the ‘public interest.’  
The broader community both supports, and is supported by, what happens with 
respect to public utility rates. 
  

Colton Dir., AG Ex. 5.0, 3:55-61 (emphasis added).  Further, Mr. Colton claims, the 

Commission must consider the interest of customers in access to housing and nutrition “in 

deciding what promotes the public interest when it weighs the interests of the stakeholders and 

customers in reviewing ComEd’s specific rate proposals.”  Id., 36:826-829 (emphasis added).  If 

Dr. Hewings can be accused of focusing not on utility costs but on the public generally, Mr. 

Colton proudly claims that focus. 

Under the standard advocated by Mr. Colton himself, Dr. Hewings’ testimony (and that 

of Dr. Andrade) is clearly relevant.  Dr. Hewings unquestionably addresses the public interest in 

at least as direct a way as does the Colton testimony.  Using well-accepted models, Dr. Hewings 

quantifies the positive economic and jobs effects in the “broader community” of ComEd’s 

spending:  $1.6 billion results in about $3.2 billion in production throughout the economy, with 

approximately 20,400 related jobs and over $1 billion in associated salaries and wages.  Hewings 

Dir., ComEd Ex. 2.0, 6:120-123.  The “public interest” manifestly requires a financially viable 

utility that has reasonable access to capital to allow it to continue spending on vital utility 

                                                                                                                                                                           
262 U.S. 679 (1923) and  Federal Power Comm’n v. Hope Natural Gas Co., 320 U.S. 591 
(1944). 
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services at these levels.   Indeed, Dr. Hewings’ testimony highlights  the critical positive effect 

ComEd has on  the problems Mr. Colton identifies: it is precisely the jobs and related wages that 

ComEd’s investment accounts for that addresses Mr. Colton’s concern with jobs and wages in 

Illinois and Chicago and in particular the loss of  8,600 jobs in the “higher paying construction 

sector.”  Colton Dir., AG Ex. 5.0, 25:539-540.  Mr. Colton’s testimony and his conclusions 

regarding the long-term loss of high wages jobs in the Chicago area (id., 29:659-660), ironically, 

emphasizes the relevance of the point that Dr. Hewings made about the positive job-related 

impacts of ComEd’s utility investments.   

The inconsistency between the AG moving to strike Dr. Hewings’ testimony and 

submitting Mr. Colton’s is also apparent in their pleadings.  In response to the Motion to Strike, 

ComEd pointed out that it foresaw the movants offering precisely this type of evidence about the 

supposed economic impact of ComEd’s rates.  ComEd foresaw this testimony based on press 

releases issued by CUB and AARP commenting on ComEd’s rate filing.  (E.g., “ComEd’s rate 

hike couldn’t have come at a worse time, as working families continue to tighten their belts to 

pay bills in this economy.”)  ComEd Response to the Motion to Strike at 3.  Predictably, the 

movants attempted to avoid this point in their Reply by arguing that “press releases … are not 

evidence” and that they had made no attempt to introduce their press releases or their claims as 

evidence.  Reply in Support of Motion to Strike at 4.  Not so now.  The Colton testimony 

embodies the same points in the press releases cited by ComEd.  ComEd is entitled to respond in 

kind if that evidence is permitted to remain in the record.   

How would ComEd respond to that evidence, were it accepted as proper?  Obviously, in 

key respects, through the testimony of Dr. Hewings, who establishes that utility infrastructure 

investment is similar to government infrastructure investment that is widely accepted as a means 
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of creating jobs and addressing the economic downturn.  Moreover, ComEd had submitted more 

detailed testimony of Dr. Juan Andrade, the President of the United States Hispanic Leadership 

Institute, to describe some of the other contributions ComEd has made and continues to make in 

the communities it serves to promote jobs and economic development for precisely those 

customers who are the focus of Mr. Colton’s testimony.  Relevant portions of that testimony, too, 

were stricken in response to the Motion to Strike.   

 Fundamentally, ComEd’s revenue requirement must be set not based on some new and 

ungrounded “public interest” standard, but under the traditional standards governing investor 

return (i.e., what ROE will permit the utility to earn a return investors could earn by investing in 

enterprises of comparable risk), prudence, and reasonableness.  None of these standards focus on 

impacts on any particular class or group of customers.  However, should customer impacts be 

relevant either for questions of rate design or in assessing customer benefits, then Mr. Colton’s 

insistence that the interests of the “broader community” must be considered under the “public 

interest” rubric would unquestionably permit the stricken testimony of Drs. Hewings and 

Andrade.   
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     CONCLUSION 

In short, the effects on the economy and on customers’ incomes are either relevant to this 

proceeding or not.  Accepting Mr. Colton’s testimony cannot be squared with rejecting Dr. 

Hewings’ and Dr. Andrade’s.  ComEd respectfully requests  that the ALJs permit ComEd to re-

file Dr. Hewings’ and Dr. Andrade’s testimony (as appropriately modified to respond to Mr. 

Colton) as Rebuttal Testimony on November 22, 2010.  Alternatively, ComEd respectfully 

requests that the ALJs strike Mr. Colton’s testimony. 

 

Dated:  November 12, 2010  Respectfully submitted, 

      COMMONWEALTH EDISON COMPANY 

By:  

      /s/  David M. Stahl    

E. Glenn Rippie 
John P. Ratnaswamy 
Rooney Rippie & Ratnaswamy LLP 
350 W. Hubbard Street, Suite 430 
Chicago, IL 60654 
312.447.2800 (telephone) 
glenn.rippir@3law.com 
john.ratnaswamy@3law.com 
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