
STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
NORTHERN ILLINOIS GAS COMPANY ) 
d/b/a NICOR GAS COMPANY   )  Docket No. 10-0562 
       ) 
Application pursuant to Section 8-104 and ) 
Section 9-201 of the Illinois Public Utilities  ) 
Act for consent to and approval of an Energy ) 
Efficiency Plan and approval of Rider 30,  ) 
Energy Efficiency Plan Cost Recovery and ) 
Related changes to Nicor Gas’ tariffs  ) 
 

REPLY IN SUPPORT OF THE MOTION TO STRIKE OF THE  
CONSUMER ADVOCATES 

 

NOW COME the Citizens Utility Board (“CUB”), by and through its attorneys, and the 

People of the State of Illinois, by and through Attorney General Lisa Madigan (“AG” or “the 

People”) (collectively, “the Consumer Advocates”), pursuant to Illinois Commerce Commission 

(“ICC” or the “Commission”) rules, 83 Ill. Admin. Code 200.190, to file this Reply to the 

Response of Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor” or “the 

Company”) and the National Resources Defense Council (“NRDC”) regarding the Consumer 

Advocates’ Motion to Strike filed on October 25, 2010.1   

I. Requests for the Recovery of “Fixed Costs Have No Place in this Proceeding, 
and Should Be Stricken from the Record.  

 
As ICC Staff notes in its Response supporting the Consumer Advocates’ Motion, a fixed 

cost recovery mechanism is not permitted under Section 8-104 of the PUA, the Commission has 

already rejected Nicor’s request for a fixed cost recovery mechanism for any lost revenues 

associated with energy efficiency programs, and the Company’s request here raises the danger of 
                                                            
1 By agreement of all parties, the Consumer Advocates’ request for denial of Nicor’s expedited schedule 
is now moot pursuant to the status hearing held on Oct. 27, 2010. 
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single-issue ratemaking.  Staff Response at 2.  Neither Nicor nor NRDC has presented any 

reason why testimony related to a fixed cost recovery mechanism rejected twice already by the 

ICC becomes relevant to the ICC’s determination of whether Nicor has filed an energy efficiency 

plan which meets the statutory obligations imposed on it under Section 8-104 of the Public 

Utilities Act (“PUA” or “the Act”).  220 ILCS 5/8-104.   

Nicor proposes to include in the costs recovered by its Rider EEP “the fixed cost portion 

of the volumetric charges, as approved by the Commission in Nicor’s last rate case, Docket No. 

08-0363, that are not received by the Company because of the energy conservation efforts of the 

Plan.  Nicor Gas Ex. 3.0 at 7.  Of the four reasons Nicor puts forth as to why the Commission 

should approve this request, only four lines address the question of relevance to Section 8-104: 

First, Section 8-104(e) authorizes recovery of the costs of the energy efficiency 
measures.  A clear economic cost of the measures is the reduction in Nicor Gas’ 
volumetric deliveries, which subsequently reduce the recovery of its Commission-
approved fixed costs through its volumetric charges.  Id.  
 
Arguing that a significant amount of its fixed costs are recovered through volumetric 

distribution costs (19% by the Company’s own estimated), Nicor maintains the General 

Assembly must have intended not just “prudently and reasonably incurred costs of the 

Commission-approved [energy efficiency] programs” but any “economic cost” of its energy 

efficiency measures.  Nicor Response at 6-7.  As result, in the Company’s mind, the Consumer 

Advocates’ Motion is flawed, since Nicor believes its fixed cost for delivery service are a 

“substantive” issue in a Section 8-104 proceeding.  Nicor Response at 3.  Unfortunately for 

Nicor, even if the Commission were to consider 19% a “ ‘significant’ amount of its fixed costs,” 

the definition of substantive issues in this proceeding is laid out by the very terms of Section 8-

104 which provides that Nicor shall: 
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i. Demonstrate that its proposed energy efficiency measures will achieve the 
required energy savings; 

ii. Present specific proposals to implement new building and appliance 
standards that have been placed into effect; 

iii. Present estimates of the total amount paid for gas service expressed on a 
per therm basis associated with the proposed portfolio of measures; 

iv. Coordinate with the Department of Commerce and Economic Opportunity 
(“DCEO”) to present a portfolio of energy efficiency measures 
proportionate to the share of total annual utility revenues in Illinois from 
households at or below 150% of the poverty level.  DCEO will target these 
programs to households with incomes at or below 80% of area median 
income; 

v. Demonstrate that its overall portfolio of energy efficiency measures, not 
including programs covered by item (iv), is cost-effective using the total 
resource cost (“TRC”) test and represent a diverse cross-section of 
opportunities for customers of all rate classes to participate in the 
programs; 

vi. Demonstrate that a gas utility affiliated with an electric utility required to 
comply with Section 8-103 of the Act has integrated gas and electric 
efficiency measures into a single program that reduces program or 
participant costs and appropriately allocates costs to gas and electric 
ratepayers.  DCEO shall integrate all gas and electric programs it delivers 
in any such utilities’ service territories, unless DCEO can show that 
integration is not feasible or appropriate; 

vii. Include a proposed cost recovery tariff mechanism to fund the proposed 
energy efficiency measures and to ensure the recovery of prudently and 
reasonably incurred costs of Commission approved programs; and 

viii. Provide for quarterly status reports tracking implementation of and 
expenditures for the utility’s portfolio of measures and DCEO’s portfolio 
of measures, an annual independent review, and a full independent 
evaluation of the 3-year results of the performance and the cost-
effectiveness of the utility’s and Department’s portfolios of measures and 
broader new program impacts and, to the extent practical, for adjustment 
of the measures on a going forward basis as a result of the evaluations.  
The resources dedicated to evaluation shall not exceed 3% of portfolio 
resources in any given 3-year period.   

220 ILCS 5/8-104(f). 

 
Section 8-104(e) of the Act explicitly defines what costs may be recovered by a regulated 

gas utility and limits those costs to actual energy efficiency program costs, including those 
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allocated to the Department of Commerce and Economic Opportunity (“DCEO” or 

“Department”):  

A utility providing approved energy efficiency measures in this State shall be permitted 
to recover costs of those measures through an automatic adjustment clause tariff filed 
with and approved by the Commission.  The tariff shall be established outside the context 
of a general rate case and shall be applicable to the utility’s customers other than the 
customers described in subsection (m) of this section.  Each year the Commission shall 
initiate a review to reconcile any amounts collected with the actual costs and to determine 
the required adjustment to the annual tariff factor to match annual expenditures. 
 
Each utility shall include, in its recovery of costs, the costs estimated for both the utility’s 
and the Department’s implementation of energy efficiency measures.  Costs collected by 
the utility for measures implemented by the Department shall be submitted to the 
Department pursuant to Section 605-323 of the Civil Administrative Code of Illinois and 
shall be used by the Department solely for the purpose of implementing these measures.  
 

220 ILCS 5/8-104(e). 
 

Costs associated with the implementation of approved energy efficiency measures are 

appropriately considered in an annual reconciliation proceeding to ensure amounts collected 

through the automatic adjustment clause (or rider) match annual expenditures on energy 

efficiency programs.  The plain language of the statute bounds the types of costs that can be 

recovered: the costs estimated for both the utility’s and DCEO’s implementation of energy 

efficiency measures, and in no way includes foregone revenues that might be tied to those 

programs.  Id.  Rider 30 will recover the costs of “approved energy efficiency measures.”   

Nicor’s assertion that it legitimately “seeks, in part, to recover those fixed-costs that will 

not be recovered due to reduced customer usage resulting from the Company’s statutorily 

mandated EEP”  (Nicor Response at 2) further implies that this Section 8-104 proceeding should 

be substantively enlarged to include an adjustment in rates to recover said “fixed costs.”  While 

Nicor might define “fixed costs” to include any foregone revenue which might result from its 
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energy efficiency plans, Section 8-104 does not address recovery of fixed costs for delivery 

service.  If Nicor believes that it will be unable to recover certain unspecified “fixed costs” as a 

result of delivering statutorily-required energy efficiency programs, it can avail itself to a request 

for a delivery service rate increase under Section 9-201 of the Act.  220 ILCS 5/9-201.  That is 

the outlet provided under the PUA for utilities to request additional revenues to recover their 

generic “fixed costs.”   

Likewise, Section 8-104 does not include recovery of foregone revenue from energy 

efficiency plans.  Courts do not depart from the plain language of a statute “by reading into it 

exceptions, limitations, or conditions that conflict with the expressed intent.”  People ex rel. 

Madigan v. Ill. Commerce Comm'n, 231 Ill. 2d 370, 386 (2008).  Nicor is requesting the 

Commission do just that.  As Staff points out, allowing Nicor to recover fixed costs it feels it 

might otherwise forego as a result of its energy efficiency plan directly undercuts the General 

Assembly’s “avowed policy of requiring such programs in order to reduce customer costs.”  

Staff Response at 2, citing 220 ILCS 5/8-104(a).   

No party contests the use of a separate rider to recover the costs associated with 

implementing specific energy efficiency measures.  However, recovery of fixed costs related to 

delivery services, including any potential lost revenue, is properly presented in a rate case under 

Section 9-201, just like Nicor did the last time the ICC rejected its request for a decoupling 

(“fixed cost” recovery) mechanism.  The ICC established a revenue requirement in ICC Docket 

No. 08-0363, based on a test year analysis of the Company’s expenses and revenues and 

reasonable profit level, and established a  rate design to recover those fixed costs, in the 

Company’s last rate case.  Both Consumer Advocates participated in ICC Docket No. 08-0363, 

and agree that in that case, the ICC approved a customer charge for Nicor that was designed to 
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recover 80% of Nicor’s “Commission-approved fixed delivery service costs.”  Id.  However, 

nothing in that Order or in the Public Utilities Act entitles the Company to a guarantee going 

forward that that revenue requirement must be achieved.  Nicor can initiate a request for an 

increase in delivery services rates if it feels that its current rates are too low to allow it to recover 

its costs under the PUA, and the Commission can then “establish the justness and reasonableness 

of the proposed rates or other charges, classifications, contracts, practices, rules or 

regulations…”  220 ILCS 5/9-201(c).   

The Illinois Appellate Court, Staff, and the Consumer Advocates agree that the scope of 

lawful rider recovery excludes fixed costs and lost revenues.  A. Finkl & Sons v. Illinois 

Commerce Comm’n, 250 Ill.App.3d 317, 329, 620 N.E.2d 1141 (1st Dist. 1993); Staff Reply to 

the Consumer Advocates Motion to Strike.  Only Nicor somehow believes that Finkl is not 

relevant to the Commission’s review of the Consumer Advocate’s Motion.  The Commission 

cited the Finkl case in its Final Order in the Company’s last rate case,  

“We further note that Nicor has presented no legal or factual evidence indicating 
that it is appropriate to adjust for program-induced usage reductions.  Therefore, 
Nicor‘s request to adjust its rates for the energy savings that consumers may incur 
as a result of this program is denied. Moreover, it appears that recovery of lost 
revenue, without more, in a rider, could be illegal. A. Finkl & Sons Co. v. Illinois 
Commerce Comm, 250 Ill. App. 3d 317, 620 N.E.2d 1141 (1st Dist. 1993).”   

 

ICC Docket No. 08-0363, Final Order of March 25, 2009 (2009 Rate Order) at 156.  In 

Finkl, the court specifically rejected the notion that utilities should be reimbursed for lost 

revenues associated with energy efficiency programs, in its rejection of a Commission-

ordered rider for Commonwealth Edison Company’s demand side management programs 

that included recovery of lost revenues associated with those programs:   
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Requiring ratepayers to bear the expense of services they avoid due to 
conservation or DSM programs is not only incredible, but runs afoul of basic 
ratemaking principles. The Act requires that rates be set which “accurately reflect 
the long-term cost of such services and which are equitable to all citizens.” 
(Ill.Rev.Stat.1989, ch. 111 2/3, par. 1-102 (now 220 ILCS 5/1-102 (West 1992)) 
(section 1-102).) Both in Illinois Bell Telephone Co. v. Illinois Commerce 
Comm'n (1973), 55 Ill.2d 461, 483, 303 N.E.2d 364, and in Candlewick Lake 
Utilities Co. v. Illinois Commerce Comm'n (1983), 122 Ill.App.3d 219, 227, 77 
Ill.Dec. 626, 460 N.E.2d 1190, the courts have asserted that ratepayers are not to 
pay certain costs unless they directly benefit from them. The lost revenue charge 
here does not reflect the cost of providing electric service, does not reflect a cost 
that benefits ratepayers and, further, adds to Edison's revenues without regard to 
whether Edison's demand or revenues increased because of factors unrelated to 
DSM programs. This is yet another basis for reversal. 

 

Finkl, 250 Ill.App.3d at 329.  Accordingly, Nicor’s proposal to incorporate lost revenues 

in its Rider 30 proposal is unlawful.    

Moreover, in Docket No. 08-0363, the Company sought approval of its proposed Rider 

VBA,2 which would make monthly adjustments for the difference between the average 

distribution revenue per customer (as determined in the case) and the actual average revenue per 

customer.  2009 Nicor Rate Order at 138-154.  Nicor argued in that case that the Company 

needed to recoup reductions in per customer usage due to conservation, weather and economic 

conditions in order to fully recover its fixed costs.  Id. at 139.  The Company argued that it was 

being penalized for offering energy efficiency measures.  2009 Rate Case Order at 140-141.  

These are the same arguments it is making here.  Once again Nicor states that any reduction in its 

volumetric deliveries associated with its energy efficiency program will “reduce the recovery of 

its Commission-approved fixed costs through its volumetric charges.”  Nicor Ex. 3.0 at 8.  Once 

again Nicor claims its current distribution rate structure, approved in by the Commission just last 
                                                            
2 The proposed Rider 28, Volume Balancing Adjustment (“Rider VBA”) was, according to Nicor, 
designed to break the direct link between delivery volumes and Nicor’s recovery of its fixed costs.  2009 
Rate Order at 138. 
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year in Docket No. 08-0363, “penalizes Nicor Gas financially for successful conservation 

efforts.”  Nicor Ex. 3.0 at 8.  

Since the Commission has already considered the recovery of the Company’s fixed costs 

in its last rate case, based on the exact same arguments, it is inappropriate for the Commission to 

waste its time and resources considering the same issue in the instant docket.  The question of 

how best for Nicor to recover its fixed costs for delivery service is relevant under Section 9-201 

of the Act but not Section 8-104.   

NRDC, who uses its Response to the Consumer Advocates’ Motion to encourage the ICC 

to consider decoupling as a separate issue from recovery of fixed costs, takes no position on 

whether the language of Section 8-104 would allow the Company to recover the fixed cost 

portion of its revenue requirement currently recovered through volumetric charges.  NRDC 

Response at 1.  The Consumer Advocates take no position here on whether NRDC is in fact 

correct that decoupling and lost revenue recovery mechanisms are one, since neither one is 

relevant to the ICC’s approval of Nicor’s energy efficiency plan under Section 8-104 of the 

PUA.   

II. Consumer Advocates’ Motion was Properly Presented As a Motion to Strike. 
 
Contrary to the assertions of Nicor, the Consumer Advocates Motion was properly 

presented.  Nicor’s Response opines that the Motion should have been presented as a Motion for 

Summary Judgment or a Motion to Dismiss.  Nicor Response at 3-4.  Though the Company 

offers a concise summary of the appropriate standards for a Motion for Summary Judgment, 

Nicor is wrong.  As Nicor points out, motions for summary judgment are appropriate when there 

is not genuine issue of material fact and that the movant is entitled to judgment as a matter of 

law.  At this point, Consumer Intervenors cannot assert that they accept the assertions Nicor 
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makes about the level of lost revenues or an alleged inability to recover fixed costs that could be 

tied to efficiency programs.  To the extent Nicor believes the Motion should have stated “Strike 

and Dismiss”, Consumer Intervenors will not argue the point.  The Motion succeeds under a 

Motion to Dismiss standard because “it is clearly apparent that no set of facts can be proven 

which will entitle the plaintiff to recovery.”  Nicor Response, citing Borowiec v. Gateway 2000, 

Inc. 209 Ill. 2d 376, 808 N.E.2d 957 (2004).  Clearly, as Consumer Advocates have pointed out, 

Section 8-104 does not permit recovery of lost revenues – whether or not Nicor can prove such 

revenue losses will occur.  In addition, Illinois law does not permit rider recovery of lost 

revenues, as discussed in the Motion and above in this Reply.  Nicor has failed to demonstrate 

how its fixed costs for delivery service are relevant to the ICC’s approval of its energy efficiency 

plans, and the Motion should be granted.   

WHEREFORE, for the above reasons, the Consumer Advocates respectfully request that 

the designated portions of the direct testimony of James J. Jerozal Jr. and Malcolm Quick be 

stricken, including portions of Nicor Gas Exhibits 3.1 and the entirety of Exhibit 3.3. 

 

November 10, 2010    Respectfully submitted, 
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