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Northern Illinois Gas Company, d/b/a Nicor Gas Company (“Nicor Gas” or “the 

Company”) hereby files with the Illinois Commerce Commission (“Commission”) this reply to 

the Commission Staff’s (“Staff”) “Response in Support of the Citizens Utility Board and the 

People of the State of Illinois’ Motion to Strike” (“Staff’s Response”).  For the reasons set forth 

below, Staff’s arguments should be rejected.  

I.
ARGUMENT

Staff’s Response should be rejected for the same reasons that Nicor Gas identified to 

support rejecting the Citizens Utility Board (“CUB”) and the People of the State of Illinois’ 

(“AG”) Motion to Strike (“the Motion”)—Staff has failed to meet the legal standard to dismiss a 

claim or to obtain summary judgment. While Nicor Gas will not reiterate its earlier arguments 

on that point, it must be noted that Staff fails to provide any verified facts to support its claims.1  

Meanwhile, Staff makes three other flawed claims to support its position.  In reality, Staff’s 
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Nicor Gas incorporates by reference its Response to the Motion, filed November 4, 2010.
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claims are contrary to the Public Utilities Act (“Act”) and factually flawed. 220 ILCS 5/1-101 et 

seq.  As described in detail below, Staff’s claims should be rejected.  Instead, the Commission 

should proceed to hearings on the issue, where the Commission will have the benefit of a full 

evidentiary record upon which to base its decision.

A. Nicor Gas’ Proposal to Recover Commission-Approved Fixed Costs Lost Pursuant 
to a Statutorily Mandated Energy Efficiency Program is Consistent with the Act

Section 8-104 of the Act clearly provides that a gas utility can recover its prudently and 

reasonably incurred costs of Commission-approved programs. 220 ILCS 5/8-104.  Indeed, 

Section 8-104(a) expressly provides that a utility can recover costs incurred to implement an 

energy efficiency program.  For Nicor Gas, one such cost is that a reduction in gas deliveries due 

to energy efficiency programs will, in fact, impose a cost on Nicor Gas by preventing the 

Company from recovering those Commission-approved fixed costs currently recovered through 

volumetric charges. (In its 2008 Rate Case Order, the Commission approved a rate design to 

allow Nicor Gas’ fixed customer charge to recover at least 80% of the Company’s Commission-

approved fixed delivery service costs, with the remaining fixed costs to be recovered through 

volumetric charges. Docket No. 08-0363, Order at 84-85, 91 (Mar. 25, 2009)).  Importantly, 

these fixed costs relate to the distribution of gas, and have nothing to do with how much gas a 

customer may or may not use. See attached Affidavit.  Consequently, there can be no argument 

whatsoever that a cost of implementing the statutorily mandated energy efficiency plan will 

impose costs on Nicor Gas—including the cost of lost fixed cost recovery.  Imposing a financial 

penalty on the Company for successfully implementing the required energy efficiency plan 

clearly would contradict the intent of the statute, which seeks to ensure that utilities recover their 

costs resulting from this statutory mandate.
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Meanwhile, Staff’s reliance on A. Finkl & Sons v. Illinois Commerce Comm’n, 250 

Ill.App.3d 317, 620 N.E.2d 1141 (1st Dist. 1993) (“Finkl”) to support its claims is entirely 

misplaced.  Unlike the facts in the Finkl case, the General Assembly has expressly provided that 

a gas utility can recover the costs of implementing a statutorily required energy efficiency 

program through a rider mechanism. 220 ILCS 5/8-104 (e).  Meanwhile, no such statutory 

provision existed in the Finkl case.  As such, the Finkl decision is irrelevant to this issue.

B. Staff Incorrectly Equates Volumetric Charges to the Fixed Costs that Nicor Gas 
Seeks to Recover

Staff incorrectly claims that the Company seeks to recover “costs saved as a result of 

energy efficiency programs.” Staff Response at 4.  Staff’s claim is wrong.  In fact, Nicor Gas 

seeks to recover the Commission-approved fixed costs of providing distribution service that will 

otherwise be lost due to the statutorily mandated energy efficiency program.  The fact that a 

percentage of the Company’s fixed costs recovery is embedded in a volumetric charge does not 

alter the fact that the Company seeks to recover Commission-approved distribution-related costs.  

Staff’s savings claim misses the point—customers will save money if they reduce their 

natural gas usage under the Company’s energy efficiency plan.  Staff fails to acknowledge that a 

substantial majority of a customer’s bill is the cost of gas actually used, and the taxes and add-on 

charges that relate to such usage. See attached Affidavit.  Consequently, if a customer reduces 

demand due to the use of energy efficiency measures, a customer’s bill will be reduced.  

Meanwhile, Staff incorrectly, and without any support, claims that the Company’s fixed 

cost recovery mechanism does not reflect the cost of providing service and does not reflect a cost 

that benefits ratepayers. Staff Response at 4.  Again, Staff is wrong for several reasons.  First, 

the Commission previously has determined that fixed costs in question are prudent and 

reasonable. Order, Docket No. 08-0363 (Mar. 25, 2009). Second, the subject fixed costs relate 
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to the provision of distribution service, not the cost of gas.  As a result, these distribution-related 

costs do, in fact, benefit ratepayers.  Taken together, Nicor Gas proposes to recover fixed costs in 

a manner consistent with Illinois law.  Indeed, Nicor Gas’ proposal is consistent with Staff’s 

premise “that for a cost to be prudent and reasonable, it must result in a direct benefit to 

ratepayers.” Staff Response at 4 (citations omitted).  At a minimum, this discussion illustrates 

that the cost recovery issue should be taken with the case and the motion to strike denied.

Staff’s claims also violate fundamental law concerning cost recovery.  Illinois law clearly 

requires the Commission to allow a utility to recover its prudent and reasonable cost of service. 

Citizens Utility Board v. Illinois Commerce Comm’n, 166 Ill. 2d 111, 121 (1995) (“In setting 

rates, the Commission must determine that the rates accurately reflect the cost of service delivery 

and must allow the utility to recover costs prudently and reasonably incurred.”).  Nicor Gas has 

demonstrated via affidavit attached to this pleading, and in testimony supporting the petition 

initiating this proceeding, that the fixed costs in question are prudent and reasonable, and benefit 

customers.  Disallowing recovery of such Commission-approved costs would violate the Act.  

C. Staff’s Claim that Nicor Gas’ Proposal Would Reduce the Availability of Energy 
Efficiency Measures is Contrary to the Act and Irrelevant to the Issue

Section 8-104 provides that a utility can recover its costs associated with implementing 

the statutorily-required energy efficiency plan.  That Section also provides a cap on the amount 

that can be recovered from customers for implementing this mandated program.  Given this 

limitation, it is obvious that any cost for implementing the energy efficiency program will serve 

to reduce the recoverable funds available for specific programs.  That result, however, does not 

serve as a bar for a utility to recover its prudent and reasonable costs for implementing the 

program.  In this instance, the fixed costs at issue have been deemed prudent and reasonable, and 
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will benefit customers regardless of how much gas they use.  As such, Staff’s claims on this 

point are without merit and irrelevant to the issue. Motion at 4-5.  

II.
CONCLUSION

WHEREFORE, for all of the reasons set forth above, Northern Illinois Gas Company, 

d/b/a Nicor Gas Company, requests that the Motion to Strike be denied.

Dated:  November 9, 2010

Respectfully submitted,

NORTHERN ILLINOIS GAS COMPANY

D/B/A NICOR GAS COMPANY

By:  /s/  John E. Rooney
       One of its attorneys

John E. Rooney
Carmen Fosco
ROONEY RIPPIE & RATNASWAMY LLP
350 West Hubbard Street, Suite 430
Chicago, Illinois 60654
(312) 447-2800
John.Rooney@r3law.com
Carmen.Fosco@r3law.com



CERTIFICATE OF SERVICE

I, John E. Rooney, hereby certify that served copies of the Reply of Nicor Gas Company 

to Staff’s Response in Support of the Motion to Strike and Deny the Request for an Expedited 

Schedule upon the service list in Docket No. 10-0562 by e-mail on November 9, 2010.

/s/  John E. Rooney
John E. Rooney


	I.�ARGUMENT
	Nicor Gas’ Proposal to Recover Commission-Approved Fixed Costs Lost Pursuant to a Statutorily Mandated Energy Efficiency Program is Consistent with the Act
	Staff Incorrectly Equates Volumetric Charges to the Fixed Costs that Nicor Gas Seeks to Recover
	Staff’s Claim that Nicor Gas’ Proposal Would Reduce the Availability of Energy Efficiency Measures is Contrary to the Act and Irrelevant to the Issue
	II.�CONCLUSION






