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The Coalition to Request Equitable Allocation of Costs Together (“REACT”) is an 

ad hoc group of retail energy suppliers, some large commercial and some governmental 
customers.  REACT seeks interlocutory review of rulings made on September 17, 2010 
(“September 17 Ruling”) made by the Administrative Law Judges (“ALJs”) in the instant 
proceeding.  These rulings concern REACT’s Combined Verified Response to 
Commonwealth Edison Company’s (“ComEd’s”) Verified Motion for Leave to File 
Supplemental Direct Testimony and Verified Motion to Dismiss the Instant Proceeding 
(“REACT Motion”).  Specifically, REACT contests the propriety of the decision denying 
motions to dismiss the instant proceedings filed by REACT and other parties.  Also, 
REACT contests the propriety of the decision to allow ComEd leave to file supplemental 
testimony.  REACT seeks reversal of those decisions.  

 
Background 
 

The pertinent regulation provides that: “Any ruling by a Hearing Examiner . . . 
may be reviewed by the Commission . . . . “  (83 Ill. Adm. Code 200.520(a)).  This rule 
further provides that: 

 
On review of a Hearing Examiner’s ruling, the Commission may affirm or 
reverse the ruling in whole or in part, and may take any other just and 
reasonable action with respect to the ruling, such as declining to act on an 
interlocutory basis. 
 

(83 Ill. Adm. Code 200.520(b)).   
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The procedural history to this Interlocutory Appeal began with the 2007 ComEd 

Rate Case.  In that case, in response to arguments made by REACT and others, the 
Commission made a finding that ComEd had failed to provide sufficient rate design 
evidence.  The Commission found “substantial deficiencies” in ComEd’s Embedded 
Cost of Service Study.  (Commonwealth Edison Company, Proposed General Increase 
in Electric Rates, Docket No. 07-0566, Sept. 10, 2008 Order at 213).  The Commission 
also found ComEd’s improper treatment of the Primary/Secondary Split issue and the 
Customer Care Cost issue to be significant enough so that it initiated a special 
investigation proceeding to further address those issues.  

 
The Initiating Order in the Special Investigation Proceeding, Illinois Commerce 

Commission v. Commonwealth Edison Co., Investigation of Rate Design Pursuant to 
Section 9-250 of the Public Utilities Act, docket No. 08-0532, required ComEd to 
perform updated studies regarding the difference between Primary and Secondary 
voltage levels.  It also required ComEd to perform studies analyzing the cost of 
providing Customer Care to a customer taking supply from an alternative supplier, 
versus the cost of providing Customer Care to a customer taking supply from ComEd.  

 
In that case, on February 1, 2010, the Administrative Law Judges issued an 

Administrative Law Judge’s Proposed Order (an “ALJPO”).  In that ALJPO, the ALJs 
criticized ComEd’s failure to provide information regarding the Primary/Secondary 
voltage level issue and the Customer Care issue.  They recommended a six-month 
workshop process to remedy the information gap.  The ALJPO also concluded that, 
after the workshops, additional proceedings would be held.  (See, Investigation of Rate 
Design, ICC Docket No. 08-0532, February 1, 2010 Proposed Interim Order at 38-40, 
67-69).  The ALJPO did not require ComEd to perform or file the cost of service studies 
regarding the Customer Care issue or the Primary/Secondary voltage issue.   

 
The Commission issued a final order in the Investigation of Rate Design docket 

on April 21, 2010.  In that Order, this Commission expressed skepticism about the 
manner in which ComEd dealt with the Primary/Secondary Voltage and the Customer 
Care Cost issues.  (See, Investigation of Rate Design, ICC Docket No. 08-0532, April 
21, 2010 Order at 38-40, 67-69.)  In that order, the Commission chose to impose a 
remedy that was different than the remedy proposed by the Administrative Law Judges 
in the February 1, 2010 ALJPO.  Instead of requiring a workshop process, the 
Commission directed ComEd to file studies regarding these two issues in ComEd’s next 
rate case filing.  The Commission’s exact language regarding these issues was “we 
direct ComEd to develop and provide in its next rate proceeding (with regard to the 
Primary/Secondary voltage issue) and “Commonwealth Edison Company shall file an 
embedded cost of service study for its customer care costs in its next rate filing.”  (Id. at 
40; 85, respectively).  ComEd did not petition for rehearing or otherwise appeal this 
Order. 
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ComEd filed the tariffs that give rise to the instant proceeding on June 30, 2010.  
ComEd acknowledged that this filing did not fully comply with the final order in the 
Investigation of Rate Design Proceeding.  (See, e.g., ComEd Ex. 14.0 at 7-8).   

 
On August 3, 2010, a Deficiency Letter was filed pursuant to 83 Ill. Adm. Code 

285.145.  Therein, it was noted that ComEd failed to provide studies regarding the 
Primary/Secondary voltage issue and regarding the Customer Care cost issue.  Several 
other evidentiary deficiencies were also noted in that letter.   
 
 On August 9, 2010, ComEd filed a Verified Motion for Leave to File Supplemental 
Direct Testimony.  The testimony and exhibits attached to this Motion addressed the 
Primary/Secondary Voltage and the Customer Care Cost issues.  REACT, along with 
the Illinois Attorney General and Dominion Retail, Inc., filed Responses to this Motion, 
along with a Motion to Dismiss on August 26, 2010.    Metra and the Citizens’ Utility 
Board (“CUB”) file Responses in support of the positions taken by REACT and the 
Attorney General/Dominion Retail. ComEd filed a response to the motion to dismiss on 
September 9, 2010.  On September 15, 2010, REACT and the Attorney 
General/Dominion Retail filed Reply Briefs in support of their respective Motions to 
Dismiss.   
 
 On September 17, 2010, the ALJs issued the Ruling that is at issue here.  That 
Ruling granted ComEd’s Motion to Supplement the Record.  The ruling also denied the 
Motions to Dismiss.  It was noted that ComEd had filed the required studies from the 
Investigation of Rate Design docket along with its Motion for Leave to Supplement the 
Record.  The ruling also stated: “While we do not condone or appreciate the way the 
Company has filed the supplemental testimony in this docket, it is still early enough in 
this proceeding that the parties will have adequate time to process this information.”  
While REACT contends that this Ruling did not address the arguments made by REACT 
about prejudice and untimeliness, (See, REACT Petition for Interlocutory Review at 15)1 
the ruling stated that the parties will have adequate time to process this information 
does, in fact, address these arguments.   
 
REACT’s Position 
 

As argued by REACT, and in the Joint Motion to Dismiss filed by the Attorney 
General/ Dominion Retail on this issue, ComEd’s Motion seeking leave to supplement 
the record should have been denied, and ComEd’s failure to comply with the final order 
in the Investigation of Rate Design Proceeding is grounds for dismissal of this 
proceeding without prejudice.  REACT believes that the September 17, 2010 Ruling is 
in error.  REACT acknowledges that the September 17, 2010 Ruling denying dismissal 
of the instant proceeding criticizes ComEd for its untimely filing of studies and testimony 
that were required by the Commission’s Special Investigation Proceeding Order.  
However, REACT contends that this Ruling wrongfully refused to dismiss the instant 
proceeding, and instead grants ComEd’s Motion for Leave to File Supplemental 
Testimony (“ComEd Motion”).  (REACT Petition at 3-4).  

                                            
1
  Hereafter, the Petition for Interlocutory Review will be referred to as “the Petition.” 
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According to REACT, this case should be dismissed without prejudice because 

the initial tariff filing made by Commonwealth Edison Company (“ComEd”) did not 
comply with the Commission’s April 21, 2010 order in the Investigation of Rate Design 
Proceeding.  The principal issues missing from ComEd’s initial tariff filing were the 
Primary/Secondary Split issue and the Customer Care costs issue.  REACT avers that 
both issues were litigated intensely in the 2007 ComEd Rate Case and then again in the 
Investigation of Rate Design docket, culminating in a final Order in that docket which 
directed ComEd to provide specific information in its next rate case filing.  (Id. at 7, 15).   

 
REACT posits that ComEd sought leave to file supplemental direct testimony 

more than five weeks after its initial filing.  It also states that the evidence that ComEd 
sought to supplement was not minor evidence.  It was four new pieces of testimony and 
12 additional substantive exhibits, which totaled 268 pages.  This evidence also 
allegedly included “heavily-revised proposed tariff sheets” and other highly complex 
documents and analyses.  (Id. at 5)   

 
REACT points out that ComEd controls when to file a Rate Case.  (Id. at 5-6).  

However, the Primary/Secondary Split issue and the Customer Care cost issue “have 
been around” for years.”  (Id. at 20).  According to REACT, the ALJPO that issued on 
February 1, 2010, in the Investigation of Rate Design docket provided sufficient notice 
to ComEd that it would be responsible for these two issues in its next rate case filing.  
(Id. at 21).   

 
Citing Abbott Labs, Inc. v. Ill. Commerce Comm., 289 Ill. App. 3d 705, 711, 682 

N.E.2d 340, 347 (1st Dist. 1997), REACT asserts that dismissing the instant proceeding 
is well-within the Commission’s authority, as, the Commission possesses “plenary 
power” under the Public Utilities Act with respect to supervision of public utilities.  
REACT reasons that, if the Commission’s plenary power means anything, it must mean, 
at a minimum, that the Commission possesses the basic authority to control its own 
docket in a reasoned and deliberative manner to ensure that proceedings before it are 
initiated and conducted in an orderly fashion that complies with its Orders and negates 
any disadvantage or prejudice experienced by other parties.  (REACT Petition at 17-18).   

 
REACT further states that ComEd did not appeal the final order in the 

Investigation of Rate Design docket.  Citing Section 10-201 of the Public Utilities Act, 
REACT contends that, because ComEd did not appeal that decision, it is bound by its 
findings.  (Id. at 18).   

 
REACT further cites 83 Ill. Adm. Code 286.20(b) and argues that ComEd did not 

meet the standard for introducing supplemental testimony.  REACT contends that 83 Ill. 
Admin. Code § 286.20(b) requires that supplemental direct testimony must be filed only 
when “good cause” has been established.  “Good cause,” REACT avers, means “a 
substantial reason amounting in law to a legal excuse for failing to perform an act 
required by law.”  (See, Black’s Law Dictionary, at 692 (6th ed. 1990)).  Also, the Illinois 
Supreme Court has ruled that a party seeking to make a showing of good cause must 
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submit “clear, objective reasons why it was unable to meet the original deadline and 
why an extension of time should be granted.”  (Vision Point of Sale, Inc. v. Haas, 226 Ill. 
2d 334, 348 (2007)).  However, REACT asserts, ComEd’s Motion stated only: “[A]fter 
the [April 21, 2010] final order in the Rate Design Investigation, there was insufficient 
time to reflect all of that order’s directions in the June 30 filing.”  (Id. at 19).  REACT 
concludes, essentially, that because the September 17, 2010 Ruling did not contain an 
explicit finding that ComEd established “good cause,” this Ruling is erroneous.  (Id. at 
21). 

 
REACT contends that the September 17, 2010 ALJ Ruling set up a “potentially 

problematic regime” where a utility, regardless of its intentions, could disadvantage 
intervenors by filing essential and required information later than when it is required to 
be filed, as long as it is “still early enough.”  (Id. at 16).  REACT states that the harm 
done here is permitting ComEd to proceed in this manner establishes an inappropriate 
precedent.  Also, according to REACT, permitting the approach that ComEd used here 
could lead to confusing the issues, undermining a fair case schedule, and increasing the 
burdens on and prejudicing the other parties.   

 
REACT asserts that ComEd should not be allowed to force the Commission and 

the parties to proceed with a truncated and convoluted schedule that results solely from 
ComEd’s unexcused non-compliance.  Instead, ComEd should be allowed to file a new 
rate case, one that is initiated with a compliant filing.  (Id. at 2-3).   
 
ComEd’s Position 
 

ComEd contends that the ALJ Ruling should be affirmed.  It points out that the 
other parties to this proceeding – including the Illinois Attorney General, Dominion 
Retail, the Citizens Retail Board and the City of Chicago (which is a member of REACT) 
have not joined REACT’s Petition or filed their own petitions.  ComEd argues that 
REACT seeks the extraordinary remedy of summarily dismissing ComEd’s entire tariff 
filing because ComEd submitted supplemental testimony on two issues on August 9, 
2010, forty days after it filed its initial tariffs.  (ComEd Response at 1-2).   

 
ComEd argues that to guard against setting an undesirable precedent, the 

Commission can limit its ruling to the facts in this case.  (Id. at 10).  Also, dismissing this 
docket, which would require ComEd to re-submit the very same materials, would 
accomplish nothing other than a waste of resources.  (Id. at 13). 
 

ComEd also points out that REACT does not dispute that it has been provided all 
the information sought by the Final Order in the Investigation of Rate Design docket.  It 
states that its initial tariff filing included materials that responded to the majority of the 
requirements made in that order.  ComEd also submitted supplemental testimony on 
August 9, 2010 that provided detailed information with respect to these two remaining 
categories. (the Primary/Secondary split and Customer Care costs).  In the June 1, 
2010 filing, ComEd made it known that the remaining information was not yet available, 
and ComEd committed to provide it within 60 days.  (See, ComEd Rev. Ex. 14.0 at 7-8).  
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ComEd additionally asserts that the two categories of information addressed by the 
supplemental filing represented a small fraction of the total scope of information 
submitted with ComEd’s tariff filing.  (ComEd Response at 6-7).   
 

ComEd avers that this supplemental testimony did not support or change 
ComEd’s initial tariff filing.  It did not change the rates, revenue requirement, or rate 
design that ComEd seeks to implement.  The supplemental testimony provided the 
information that REACT sought and that the Commission required ComEd to produce 
related to those rate design issues.  (Id.).  ComEd further states that the final order in 
the Investigation of Rate Design docket did not require it to file any particular type of 
tariff, nor did it impose any requirements on the revenue requirement or rate design that 
ComEd could propose.  Rather, it directed ComEd to produce several categories of 
information that ComEd had not provided in previous proceedings, including information 
related to two issues (the Primary/Secondary split and Customer Services costs) which 
relate to a rate design that ComEd did not support.  (Id. at 5-6).   
 

ComEd further asserts that the ALJs adopted a schedule that provides REACT 
and the other intervenors with extra time to file their direct and rebuttal testimony 
regarding rate design issues.  This schedule gives REACT and the other intervenors 
until November 19 to respond to all rate design issues which is three months and ten 
days after ComEd filed the supplemental testimony.  Also, when awarding REACT and 
the other parties extra time, the ALJs reduced the time available to ComEd to address 
rate design issues.  (See, Tr. at 16-18).  No party in this proceeding sought 
reconsideration of the ALJs’ adjusted schedule.  (ComEd Response at 8). 
 

Citing Business & Professional People for the Pub. Interest v. Illinois Commerce 
Comm’n, 136 Ill. 2d 192, 225, 230 (1989), ComEd further states that summary dismissal 
of its tariff filing would constitute an unlawful rate moratorium. In Business & 
Professional People, the Supreme Court concluded that the Public Utilities Act does not 
restrict when a utility may seek a rate increase and the Commission cannot impose a 
rate moratorium on a utility.  (Id. at 4).  Additionally, according to ComEd, there are 
constitutional implications here.  ComEd argues that when private property is dedicated 
to serving the public, as is the case with a public utility, the utility must receive “just 
compensation” in return.  In support, it cites Smyth v. Ames, 166 U.S. 466 (1898); 
Duquesne Light Co. v. Barash, 488 U.S. 299, 309 (1989).  (ComEd Response at 15).  
 

ComEd explains that it began the lengthy process of preparing to file for a 
general rate increase in late 2009.  (See, the attached Affidavit of Ross C. Hemphill).  
The preparation of a rate filing by a utility of ComEd’s size is extraordinarily complex 
and it takes months.  For example, ComEd’s tariff filing in this case ultimately included 
1,931 pages of testimony from 18 witnesses, and the total filing exceeded 15,000 
pages.  (Id. at 4).  
 

ComEd further asserts that the ALJPO in the Investigation of Rate Design 
docket, which issued on February 1, 2010, did not put it on notice that it would have to 
provide the information that the Commission ultimately requested in the final order.  
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ComEd points out that the ALJPO was not final; it was subject to change.  It also 
envisioned workshops to resolve the issues.  ComEd maintains that in February of 
2010, its personnel did not know and could not have known, how the rate design issues 
would ultimately be resolved.  (Id. at 6).   
 

ComEd additionally contends that it promptly began collecting, analyzing and 
preparing the information called for by the final Order in the Investigation of Rate Design 
docket.  However, these tasks required time and extraordinary effort.  For example, to 
collect information related to primary and secondary systems, ComEd sent engineers to 
thousands of meter points (representing 1,400 customer accounts) throughout its 
territory to determine whether a meter point was with ComEd-provided primary or 
secondary service.  ComEd estimated that it would take two hours to review each 
customer account, or 2,800 labor hours, and retained an outside engineering firm on an 
expedited basis to provide additional support.  (Id. at 6).   
 

ComEd states that on August 2, 2010, the ALJs sent a deficiency letter.  This 
letter required ComEd to submit additional information by August 30, 2010.  The 
deficiency letter requested several categories of information, including the categories 
that were the subject of the supplemental evidence.  ComEd timely responded to the 
deficiency letter on August 30th.  In that response, ComEd provided all of the requested 
information, except that it had already provided some of the information several weeks 
earlier with the August 9, 2010 submission of supplemental evidence.  (Id. at 8-9). 
 

ComEd avers that there is nothing dire about a utility submitting information after 
its initial filing.  In response to deficiency letters, ComEd asserts, utilities routinely 
submit information more than 60 days after the initial filings.  In this case, for example, 
ComEd submitted additional information in response to a deficiency letter on August 30, 
2010, which is three weeks after it submitted its supplemental testimony.  When ComEd 
submitted its initial filing on June 30, 2010, it openly stated that it would submit the two 
categories of information as supplemental testimony within 60 days.  Had this initial 
filing instead remained silent on this issue, however, ComEd could have waited for the 
ALJs to issue a deficiency letter.  If ComEd had taken this alternative approach, it would 
have submitted the supplemental information on August 30, 2010, which is 21 days later 
than when ComEd actually filed it. (ComEd Response at 11).   

 
ComEd cites Section 260.20(b) of the Commission’s Rule of Practice, which 

establishes a “good cause” standard for the acceptance of supplemental testimony:  (83 
Ill. Adm. Code 260.20(b)).  It states that this Commission has found good cause lacking 
only where parties have engaged in particularly egregious conduct and have utterly 
failed to show good faith.  In support, it cites Day v. Peoples Gas Light & Coke Co., 
Docket No. 03-1512, 2004 Ill. PUC LEXIS 349,  at *2-3 (June 23, 2004), where a party 
who was to serve as sole witness at trial failed to establish good cause for missing the 
trial where she “disappear[ed] immediately” before trial, failed to notify opposing counsel 
prior to the start of trial of her absence, did not allege a medical emergency and offered 
no reasonable explanation for her absence.  (ComEd Response at 12).   
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ComEd maintains that there, the facts establish that ComEd met the standard 
easily.  Shortly before filing a rate case that was months in preparation, the final Order 
in the Investigation of Rate Design docket required ComEd to provide the additional 
information.  According to ComEd, this was a “circumstance beyond the control” of 
ComEd, within the meaning of 83 Ill. Admin. Code 286.20(b).  (Id.).  ComEd concludes 
that REACT’s proposal is unprecedented, as REACT did not point to a single case in 
which this Commission dismissed a utility’s entire tariff based on facts that are similar to 
the ones here.  (Id. at 14).   

 
Analysis and Conclusions 
 

Prejudice 
 

REACT is correct in expressing concern about creating precedent that could be 
used in the future to bypass Commission procedure or harm parties to a rate 
proceeding.  Therefore, if this Commission were to deny REACT the relief it seeks; it 
should make it clear that it is not creating any precedent.   

 
However, apart from the possibility of creating a precedent that could be harmful 

to parties in future rate cases, REACT has stated no facts indicating that any party was 
or will be harmed by allowing this docket to proceed with ComEd’s supplemental direct 
testimony.  As ComEd points out, the supplemental evidence was filed within 
approximately 40 days from the date upon which ComEd made its original rate filing.  
When the supplemental evidence was filed, approximately 10 months remained for the 
parties to litigate this docket.  The Customer Care costs and the Primary/Secondary 
voltage level issues affect parties that typically only have a limited number of issues in a 
rate case.  REACT has provided this Commission with no information indicating that the 
late filing of this evidence makes it difficult for any party to analyze that evidence or to 
develop its own evidence.   

 
REACT correctly states that this Commission has plenary power to control its 

own docket.  But, as REACT acknowledges, this plenary power must be used to avoid 
prejudicing the parties in a Commission proceeding.  Here, no prejudice to any party 
has been shown.   

 
Notice to ComEd 

 
While REACT correctly points out that the Primary/Secondary voltage issue and 

the Customer Care costs issue are not new issues, ComEd was required to provide 
studies regarding these two issues on April 21, 2010, when the Commission issue a 
final order in the Investigation of Rate Design docket.  The ALJPO in that docket, which 
issued on February 1, 2010, did not contain such a requirement, it required workshops.  
A reasonable person could conclude, after the ALJPO issues in the Investigation of 
Rate Design docket, that participation in workshops was all that would be required of 
ComEd regarding the two issues affected by the supplemental evidence.   
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Also, the deficiency letter, which asked for submission of the studies in question, 
was filed on August 3, 2010.  ComEd’s filing (the Motion for Leave to File Supplemental 
Testimony and Attachments) occurred on August 9, 2010.  Commission regulations 
require a response to a deficiency letter within 28 days of the time at which this letter is 
received.  (83 Ill. Adm. Code 285.145(a)).  ComEd filed this evidence within one week of 
the issuance of the deficiency letter.  Dr. Hemphill’s affidavit is some indicia that in order 
to prepare for the two studies at issue, a significant amount of preparation was 
necessary.   

 
The Incompleteness of ComEd’s Filing 
 
The Commission’s regulations provides that:  

 
Within 35 days after the date of filing the tariffs, the Director of the 
Administrative Law Judges Division of the Commission or the assigned 
Administrative Law Judge shall provide a written list of any deficiencies in 
the materials submitted pursuant to this Part to the utility . . . The utility 
shall have 28 days after receipt of the list of deficiencies to submit the 
additional information to the assigned Administrative Law Judge and the 
Director of the Financial Analysis Division. If a utility does not intend to 
supply the information requested in the list of deficiencies, it shall notify 
the Director of the Administrative Law Judges Division of the Commission 
or the assigned Administrative Law Judge of its intention within 10 days 
after its receipt of the list of deficiencies. 

 
(83 Ill. Adm. Code 2850.145(a)).  Obviously, if all rate case tariff filings were complete, 
there would be no need for this regulation.  Nor would there be any need for the 
regulation which governs when a utility may file supplemental testimony.  (83 Ill. Admin. 
Code  286.20(b); see below).  Unfortunately, it is not uncommon for utilities to make rate 
filings that are not adequately supported on an evidentiary basis.  Therefore, absent a 
showing of prejudice, the fact that an initial rate case filing is incomplete, in and of itself, 
should not be grounds for dismissal of a rate case. 

 
Whether Good Cause Exists 

 
The Commission’s regulations provide that:  
 

Supplemental direct testimony. Submission of direct testimony shall not 
preclude submission of supplemental direct testimony with good cause 
shown.  In determining whether good cause has been shown, the 
Commission shall consider, among other things, the degree to which the 
information that is the subject of the supplemental direct testimony was 
not known to the utility at the time direct testimony was filed, and the 
degree to which facts have changed due to circumstances beyond the 
control of the utility. 
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(83 Ill. Admin. Code  286.20(b); emphasis added).  Thus, the applicable regulation gives 
some guidance as to what evidence to consider when determining whether “good 
cause” exists.  Given that the February 1, 2010 ALJPO in the Investigation of Rate 
Design docket did not require ComEd to file any studies, it appears that circumstances 
beyond ComEd’s control did indeed exist.  
 

Vision Point of Sale, 226 Ill. 2d at 348, a case that REACT cites, does not aid 
REACT.  In that case, the Supreme Court determined what constitutes “good cause” 
within the context of Supreme Court Rule 183, which governs when a circuit court judge 
can extend the time in certain situations.  In Vision Point of Sale, the Supreme Court 
was determining what constitutes “good cause” in the context of timely responding to 
requests to admit facts.  As that opinion illustrates, there is a very rigid standard 
regarding untimely responses to requests to admit facts.  That is not the situation here.   

 
Moreover, generally, application of the term “good cause” is one that involves the 

discretion of the trier of fact.  (See, e.g., People v. Norris, 214 Ill. 2d 92, 103, 824 N.E.2d 
205 (2005); 735 ILCS 5/2-1007).  “Good cause” is not the “etched in stone” standard 
that REACT would have this Commission believe.  Given the totality of the 
circumstances here, ComEd’s rate proceeding should go forward.   

 
Claims of New Tariff Filings 
 

 REACT asserts that, along with ComEd’s supplemental evidence, the Company 
filed new tariffs.  Yet, Staff reviewed these tariffs and concluded that these were not 
new tariffs. If Staff had concluded new tariffs were filed, it would have instituted another 
suspension order.  It did not.  Additionally, ComEd asserts that these are merely sample 
tariffs that the Commission could adopt if it rejects ComEd’s initial tariff filing and 
adopted an alternative rate design with respect to those two issues.  Therefore, it does 
not appear that REACT’s averment is accurate.   
 
The Language in the Final Order in the Investigation of Rate Design Docket   
 
 Finally, it should be noted that the Commission’s final order in the Investigation of 
Rate Design docket required ComEd to file certain studies in its next rate case.  This 
order did not require ComEd to file these studies when filing its initial tariffs.  Obviously, 
this Commission meant to have ComEd file these studies on an initial basis.  However, 
a purely literal reading of the language in that order, made by a person that is not 
familiar with the truly unique legal process that is involved in a rate case proceeding, 
could yield a different interpretation of the language in that order.   
 

In conclusion, ComEd’s conduct is not to be condoned.  However, the facts here 
warrant a clear Commission directive to utilities that, in the future rate case tariff filings 
must have complete evidentiary support upon filing.  The facts here do not warrant 
dismissal of this docket without prejudice, which will surely result only in a re-filing of 
what has already been submitted.  There is no showing that any party has been or will 
be harmed by allowing this case to proceed.   
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On October 21, 2010, REACT filed a Verified Motion to Strike Certain Portions of 

ComEd's Response to the Petition for Interlocutory Review of REACT.  There is no 
provision in the Act for this motion under Section 200.520 of the Rules of Practice 
dealing with Interlocutory Review.  The ALJs did not rule on this motion.  It has been the 
Commission’s practice to allow as much information into the record in order to make a 
complete and informative decision. 
 
 Accordingly, we recommend denying interlocutory review.   
 
 
GD/CES:jt 
 


