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AND DENY THE REQUEST FOR AN EXPEDITED SCHEDULE BY

THE CITIZENS UTILITY BOARD AND THE PEOPLE OF THE STATE OF ILLINOIS

Northern Illinois Gas Company, d/b/a Nicor Gas Company (“Nicor Gas” or “the 

Company”) hereby files with the Illinois Commerce Commission (“Commission”) this response 

in opposition to the “Motion to Strike and Deny Request for an Expedited Schedule” (the 

“Motion”) filed by the Citizens Utility Board (“CUB”) and the People of the State of Illinois (the 

“AG”) (collectively, the “Movants”).  For the reasons set forth below, the Motion should be 

denied.1

I.
ARGUMENT

Nicor Gas’ Request to Recover Commission-Approved Fixed Costs that 
Nicor Gas Does Not Otherwise Recover Because of the Implementation of 
Energy Efficiency Measures is Appropriate and Relevant to the 
Commission’s Review of the Company’s Energy Efficiency Plan and its 
Associated Costs

The Motion is procedurally flawed and, substantively, contrary to Section 8-104 of the 

Public Utilities Act (“Act”).  220 ILCS 5/8-104.  While ostensibly styled as a motion to strike 

                                                
1  The portion of the motion opposing Nicor Gas’ request for an expedited schedule is now moot; the 
parties agreed to a schedule at the status hearing held on October 27, 2010.
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testimony, the Movants implicitly and ultimately seek a dispositive ruling on a substantive issue 

in the proceeding—what costs can be recovered through a statutorily authorized rider.  The 

Motion, however, fails to meet the well-established Illinois legal standards for considering such 

relief.

Substantively, Movants improperly seek to deny Nicor Gas the recovery of Commission-

approved costs: costs that would otherwise be recovered but for the Company’s statutory 

obligation to implement an energy efficiency program.  Section 8-104 of the Act clearly provides 

that a gas utility can recover its prudently and reasonably incurred costs of Commission-

approved programs.  To the extent that deliveries of natural gas decrease due to the Company’s 

proposed energy efficiency plan (“EEP”), the Company will lose the recovery of certain portions 

of its fixed costs that the Commission found reasonable in Nicor Gas’ last rate case (“2008 Rate 

Case”).  Docket No. 08-0363, Order (Mar. 25, 2009) and Order on Reh’g (Oct. 7, 2009).  Nicor 

Gas’ Proposed Rider 30 seeks, in part, to recover those fixed-costs that will not be recovered due 

to reduced customer usage resulting from the Company’s statutorily mandated EEP.

A. The Motion to Strike Requests a Summary Disposition of a Substantive Claim in the 
Case; the Issue Should Be Decided Only After a Full Hearing on the Merits 

The Motion is incorrectly styled as a “Motion to Strike” based on an erroneous relevance 

argument.  83 Ill. Adm. Code 200.190.2  What Movants clearly seek is not an evidentiary ruling, 

but rather the summary disposition of a substantive issue in the case: whether Section 8-104 

allows Nicor Gas to recover a certain category of costs attributable to its energy efficiency plan 

compliance.

                                                
2 The Movants state that “[t]he Commission’s decision whether or not to approve Nicor’s proposed 
energy efficiency plan, and the costs associated with that plan, are the sole issues properly presented in 
this proceeding.”  Motion, ¶ 5.  Indeed, Nicor Gas’ request to recover the costs resulting from energy 
efficiency measures that directly reduce Nicor Gas’ fixed cost recovery is based upon the fact that these 
costs are associated with its energy efficiency plan.  As such, it is certainly relevant to this proceeding.
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The Motion is procedurally flawed.  The correct procedure would have had the Movants 

filing a motion for summary judgment or a motion to dismiss.  If Movants had filed a proper 

pleading, they only would be entitled to such relief “if, when viewed in the light most favorable 

to the nonmoving party, the pleadings, depositions, admissions, and affidavits on file 

demonstrate that there is no genuine issue as to any material fact and that the moving party is 

entitled to judgment as a matter of law.” Allegis Realty Investors v. Novak, 223 Ill. 2d 318, 330, 

860 N.E.2d 246, 252 (2006); see also Bloom Twp. High School v. Ill. Commerce Comm’n, 309 

Ill. App. 3d 163, 177, 722 N.E.2d 676, 687 (1st Dist. 1999) (summary judgment in 

administrative setting is comparable to circuit court procedure); Cano v. Village of Dolton, 250 

Ill. App. 3d 130, 138, 620 N.E.2d 1200, 1206 (1st Dist. 1993) (summary judgment in 

administrative setting is comparable to circuit court procedure).  Movants would then face the 

proper legal burden they bear: a summary judgment motion is a “drastic measure that should 

only be granted when the movant’s right to judgment is clear and free from doubt.”  Jo-Carroll 

Energy, Inc. v. Alliant d/b/a Interstate Power& Light Co., Docket No. 02-0592 (Feb. 16, 2005)

(emphasis supplied).

Similarly, the standards applicable to motions to dismiss in Illinois courts are well 

established.  In considering a motion to dismiss the court must “accept as true all well-pleaded 

facts and all reasonable inferences that may be drawn from those facts” and “construe the 

allegations in the complaint in the light most favorable to the plaintiff.”  Young v. Bryco Arms, 

213 Ill. 2d 433, 441 (2004); see also City of Chicago v. Beretta U.S.A. Corp., 213 Ill. 2d 351, 

364 (2004).  The question presented by a motion to dismiss is “whether the allegations of the 

complaint, when viewed in a light most favorable to the plaintiff, are sufficient to state a cause of 

action upon which relief can be granted” and “a trial court is to dismiss the cause of action only 
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if it is clearly apparent that no set of facts can be proven which will entitle the plaintiff to 

recovery.”  Borowiec v. Gateway 2000, Inc., 209 Ill. 2d 376, 808 N.E. 2d 957, 961-62 (2004).

Movants have not filed a proper motion and, even if they had, have not met their burden 

for summary disposition of this contested issue.  As set forth below, Movants’ right to a 

summary disposition of the claim is far from “clear and free from doubt”—in fact, they are 

wrong.  Accordingly, the Administrative Law Judge (“ALJ”) should allow Nicor Gas to proceed 

to present its case on this contested issue.  Allowing a full hearing on this contested issue not 

only will comport with due process requirements, but will provide the Commission with a full 

and complete record upon which to base its decision.

B. Summary of Nicor Gas’ Request to Recover the Fixed Costs Not Received Because 
of the Therm Reduction Resulting from Implementation of the Energy Efficiency 
Measures Under the Plan

Nicor Gas’ cost recovery proposal is primarily supported through the testimony of Nicor 

Gas witness Malcolm Quick.  Quick Dir., Nicor Gas Ex. 3.0.  “Nicor Gas proposes to recover the 

fixed cost portion of the volumetric charges, as approved by the Commission in Nicor Gas’ last 

rate case, Docket Number 08-0363, that are not received by the Company because of the energy 

conservation efforts of the Plan.”  Id. at 7:163-65 (emphasis added).  Mr. Quick testified that 

“[a] clear economic cost of the measures is the reduction in Nicor Gas’ volumetric deliveries, 

which subsequently reduce the recovery of its Commission-approved fixed costs through its 

volumetric charges.”  Id. at 8:177-79.  Under Nicor Gas’ proposed Rider EEP, the annual therm 

reduction resulting from the measures for each rate class will be multiplied by the last volumetric 

rate step charge and then multiplied by the percentage of fixed costs recoverable in the 

applicable volumetric charge.  Id. at 8:169-73.
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Nicor Gas’ Energy Efficiency Plan is designed “to save more than 36 million therms on 

an annualized basis” in year 3 of the plan.  Jerozal Dir., Nicor Gas Ex. 1.0, 9:191-92; Nicor Gas 

Ex. 1.6.  The statutory energy efficiency goals will increase savings targets to more than 

126 million therms by the end of the second 3-year plan, and more than 259 million therms by 

the end of the third 3-year plan.  Nicor Gas Ex. 1.6.  These therm reductions are significant, and 

will result in cumulative fixed cost recovery losses attributable to the energy efficiency measures 

of more than $1.2 million by the end of the first 3-year plan, more than $8.2 million by the end 

of the second 3-year plan, and more than $25.5 million by the end of the third 3-year plan.  

Quick Dir., Nicor Gas Ex. 3.0, 9:205-10:214; Nicor Gas Ex. 3.3.

Since Movants have not submitted any testimony or affidavits with their Motion, the 

standards applicable to a motion to dismiss or summary judgment would, at a minimum, require 

that the Commission accept as true all facts alleged or stated by Nicor Gas in its Petition and pre-

filed testimony and exhibits.  The Commission also would be required to accept all reasonable 

inferences to be drawn from those facts, and to construe all allegations in those filings in the light 

most favorable to Nicor Gas.  When these standards are applied to Nicor Gas’ filing, it is clear 

that Movants’ underlying request to dismiss a portion of the instant proceeding must be denied.

C. Section 8-104 Does Not on its Face Limit the Recovery of Costs Attributable to 
Energy Efficiency Measures

The Movants claim that a fixed cost recovery mechanism “is not permitted” under

Section 8-104, but nothing in the language of Section 8-104 supports such a restriction.  Motion, 

p. 2.  Section 8-104(e) states that “[a] utility providing approved energy efficiency 

measures…shall be permitted to recover costs of those measures through an automatic 

adjustment clause tariff filed with and approved by the Commission.”  Further, Section 8-

104(f)(7) states that, in filing its energy efficiency plan (EEP), a utility shall “[i]nclude a 
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proposed cost recovery tariff to fund the proposed energy efficiency measures and to ensure the 

recovery of the prudently and reasonable incurred costs of the Commission-approved programs.”  

A clear economic “cost” of its Section 8-104 energy efficiency measures is the reduction in 

Nicor Gas’ volumetric deliveries, which subsequently reduce the recovery of its Commission-

approved fixed costs through its volumetric charges.  Quick Dir., Nicor Gas Ex. 3.0, 8:177-79.

Moreover, Section 8-104(a) states that it is the policy of the State of Illinois to require 

natural gas utilities to use energy efficiency programs to reduce costs to customers and that the 

public interest is served by allowing the utilities to recover costs incurred to implement such 

programs.  Because a significant amount of Nicor Gas’ fixed costs are being recovered through 

volumetric distribution charges, the Company would otherwise be penalized financially for 

successful energy efficiency efforts.  Such a result clearly would contradict the intent of the 

statute, which seeks to ensure that utilities recover their costs resulting from this statutory 

mandate.

In support of their position, the Movants point out that “[n]o other utility has requested 

fixed cost recovery as part of the proceedings required by Section 8-104 of the Act.” Motion, ¶ 4.  

This claim is a red-herring, as each utility is free to assert its rights as it deems appropriate.  

Moreover, the rate structures of utilities can vary widely: a point that Movants choose to ignore.  

Indeed the Movants should be well-aware that the Commission approved a four-year Rider VBA 

pilot program for The Peoples Gas Light & Coke Company (“Peoples Gas”) that ensured its 

recovery of 100% of the fixed costs embedded within residential and small commercial 

distribution charges. Docket No. 07-0241, Order at 152 (Feb. 5, 2008).  Hence, this certainly 

appears to explain why Peoples Gas did not ask for the relief requested by Nicor Gas in this case.
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Finally, Movants make certain claims concerning what may have transpired during 

legislative negotiations.  Motion at p. 5.  Such claims are irrelevant to the issue.  Movants cite to 

no legislative history to support their claims concerning the intent of the legislation.  

Accordingly, such claims should be rejected.

D. Nicor Gas is Simply Seeking to Recover Its Commission-Approved Costs 
Authorized in Docket No. 08-0363

The Commission already has approved Nicor Gas’ recovery of fixed costs in Docket 

No. 08-0363, the Company’s 2008 Rate Case.  In its 2008 Rate Case Order, the Commission 

approved a rate design to allow Nicor Gas’ fixed customer charge to recover at least 80% of the 

Company’s Commission-approved fixed delivery service costs but not less than the proposed 

$13.55 customer charge.  Docket No. 08-0363, Order at 84-85, 91 (Mar. 25, 2009).  This resulted 

in approximately 19% of fixed costs still being recovered through variable charges.  Proposed 

Rider 30 takes into account that Section 8-104’s mandated therm reductions will significantly 

hinder the Company’s ability to recover through variable charges those Commission-approved 

fixed costs.  Moreover, the EEP therm reduction goals are established using actual 2009 therm 

deliveries which, due to colder than normal weather, overstate the amount of therms Nicor Gas 

would normally deliver.  Quick Dir., Nicor Gas Ex. 3.0, 9:199-204.  Consequently, the 

Company’s EEP goals are set on a much higher therm basis than used for establishing Nicor 

Gas’ rates.  This will result in a greater amount of therms lost when the EEP reaches its goals, 

and further exacerbate the level of unrecovered Commission approved fixed costs.

Meanwhile, Movants’ assertion that Nicor Gas is attempting to re-litigate issues already 

decided in Nicor Gas’ 2008 Rate Case is spurious.  Motion, ¶ 8.  The Company is not seeking to 

relitigate rate design issues from the 2008 Rate Case.  Rather, the Company seeks to ensure 
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recovery of Commission-approved costs that otherwise would be lost as a result of a statutorily 

mandated energy efficiency program.

II.
CONCLUSION

WHEREFORE, for all of the reasons set forth above, Northern Illinois Gas Company, 

d/b/a Nicor Gas Company, requests that the Motion to Strike be denied. 

Dated:  November 4, 2010

Respectfully submitted,

NORTHERN ILLINOIS GAS COMPANY

D/B/A NICOR GAS COMPANY

By:  /s/  John E. Rooney
       One of its attorneys

John E. Rooney
Carmen Fosco
ROONEY RIPPIE & RATNASWAMY LLP
350 West Hubbard Street, Suite 430
Chicago, Illinois 60654
(312) 447-2800
John.Rooney@r3law.com
Carmen.Fosco@r3law.com
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/s/  John E. Rooney
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