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NATURAL RESOURCES DEFENSE COUNCIL RESPONSE TO MOTION TO STRIKE 

NOW COMES the Natural Resources Defense Council (NRDC), by its counsel, and 

pursuant to the schedule established by the Administrative Law Judge, hereby responds to the 

October 25, 2010 motion made by the People of the State of Illinois Lisa Madigan, Attorney 

General and the Citizens Utility Board (hereinafter, “Movants”) to strike “any and all mention of 

the fixed cost recovery mechanism as proposed as part of Rider 30… on the grounds that it is not 

relevant to the proceedings required by 220 ILCS 5/8-104.” 

NRDC takes no position regarding the first argument in the motion, that “No part of 

Section 8-104(f) of the Act allows the Company to recover ‘the fixed cost portion of the 

volumetric charges, as approved by the Commission in Nicor Gas’ last rate case, Docket Number 

08-0363, that are not received by the Company because of the energy conservation efforts of the 

Plan.’” Motion at para. 4.    However, we file this response in order to object to the alternative 

grounds upon which the Movants base their motion.  Specifically, in paragraphs 7-9, and in 

paragraphs 10-11, the Movants offer two additional arguments for striking the portions of 

Nicor’s testimony related to lost revenue recovery, namely that the Commission considered and 
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rejected the same proposal in the last rate case, and that the Illinois Appellate Court has ruled 

that such mechanisms violate the rule against single issue ratemaking.    

I.  Nicor’s Lost Revenue Adjustment Mechanism Was Not Considered by the 
Commission in the Company’s  Last Rate Case. 

The first of the two alternative arguments articulated in paragraphs 7, 8 and 9 of the 

motion rests on the dangerous and mistaken notion that the current lost revenue recovery 

proposal is identical or substantially similar to the proposal Nicor made in its last rate case to 

decouple its recovery of authorized fixed cost revenues from sales volumes.  It is critical that the 

Commission and the parties to this case clearly distinguish between decoupling, which Nicor 

proposed in its last rate case, and a lost revenue adjustment mechanism, which it is proposing in 

this proceeding, because these two rate adjustments have very different implications for Illinois 

ratepayers.1   While NRDC supports decoupling and opposes lost revenue recovery mechanisms, 

our goal in this response is to simply recognize that they are not the same, as Movants would 

have the Commission conclude. 

II.  The Commission Order in the Last Nicor Rate Case Made No Finding on the 
Merits of Decoupling or Lost Revenue Recovery Mechanisms. 

More importantly from the perspective of NRDC, the motion presumes that the 

Commission order in the last Nicor rate case made a binding decision on the merits of 

decoupling.   A review of that order, however, shows that the Commission was offered two 

                                                            
1 Specifically, the Rider VBA decoupling proposal Nicor filed in its last rate case was symmetrical, taking into consideration 

changes in sales both above and below levels projected in the utility’s most recent rate case.  The outcome of implementation of 
that proposed mechanism would have been to ensure that the company recovers no more or less than the fixed cost revenue 
requirement that was authorized in the last rate case.  While the Commission did not approve the Rider in the last rate case, it has 
approved similar mechanisms and has certainly not closed the door to considering decoupling in future proceedings including this 
one if Nicor had made the same proposal.  By sharp contract, Nicor’s current lost revenue mechanism is not symmetrical and 
therefore would only result in surcharges, whether the company has under-recovered or over-recovered compared to its 
authorized revenue requirement.  Under its proposal, Nicor would attempt to calculate revenues foregone as a result of its energy 
efficiency programs, based on estimated or “deemed” savings values, and would then recover those amounts through a rider.   
However, if the adjustment occurs in a year in which sales were higher than projected based on, for example, abnormally cold 
winter temperatures, the result would be to charge customers to recover revenues that were not actually lost.   
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alternatives and simply chose the company’s alternative rate design mechanism that placed a 

large percentage of fixed costs in customers’ monthly service charges.2  The Commission order 

did not address the merits of decoupling and indeed the Commission has approved a decoupling 

pilot for People’s Gas Light and Coke Co. that is currently in process.  

III. The Illinois Appellate Court Opinion Does Not Address Decoupling.  

The Movants have improperly stretched the conclusions of the Illinois Appellate Court 

ruling in the ComEd case3  to apply that case to decoupling mechanisms.  Contrary to their 

argument, the Court did not find that decoupling mechanisms are improper single issue 

ratemaking.  On the contrary, the Court reviewed five past decisions, and articulated a set of 

criteria emerging from those cases governing when it is appropriate to allow for utility costs to 

be recovered through a rider.   

From this line of cases, we glean a guiding principle for testing a rider's validity: 
the Commission has discretion to approve a utility's proposed rider mechanism to 
recover a particular cost if (1) the cost is imposed upon the utility by an external 
circumstance over which the utility has no control and (2) the cost does not affect 
the utility's revenue requirement. 

Commonwealth Edison Co., 2010 Ill. App. Lexis 1057, 53. 

However, none of the five cases considered are analogous to either a lost revenue recovery 

mechanism or a decoupling mechanism.  The court considered only cases in which some set of costs 

(AMI, environmental clean-up costs, higher gas costs, and demand side program implementation costs) 

were being imposed on the utility that arguably would be difficult to address through the normal 

ratemaking process.  Therefore, the first criteria articulated by the court, that those costs be “imposed 

                                                            
2   NRDC would like to note that it does not agree with the general concept of increasing 
customer monthly charges as a means of recovering utility purportedly fixed costs because 
higher fixed charges and correspondingly lower variable charges reduced customers’ incentive to 
use energy efficiently. 
3   Commonwealth Edison Co. v. ICC et al. 2010 Ill. App. Lexis 1057 
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upon the utility by an external circumstance over which the utility has no control” does not have any 

relevance in this case, where the proposed rider would allow only recovery of revenues that were already 

approved in a rate case process in which all costs were balanced against all other factors impacting that 

revenue requirement.  In the case of a rider to recover either lost revenues or to make decoupling 

adjustments, there are no additional “costs” to be considered, whether within the utility’s control or not.   

The second criteria articulated by the court is that the “cost does not affect the utility’s revenue 

requirement…in other words, that the rider is a pass-through item that does not change other expenses or 

increase income.”  This second hurdle is certainly met by a decoupling mechanism, but it is far less 

certain that a lost revenue adjustment mechanism crosses this hurdle.  Decoupling, through a mechanism 

like Rider VBA proposed by Nicor in its last rate case, clearly does not impact the revenue requirement 

that was established in a utility’s most recent rate case.  In fact, its purpose is to ensure that the balance of 

considerations that led to the revenue requirement authorized in the last rate case is not altered by sales 

volumes that either would lead to over-recovery or under-recovery.  By contrast, the lost revenue 

adjustment mechanism proposed in this case would restore authorized revenues to the utility that were 

presumed to be lost as a result of energy efficiency programs, but would not balance those lost revenues 

with any “found” revenues that might have been realized by the utility as a result of, for example, a cold 

winter, the effective of which would be to lift sales to counter the impact of the efficiency programs.  In 

any such instance, the rider increase revenues beyond that authorized by the Commission in the rate case, 

and alter the balance of costs and other factors that result in the decision as to what revenues should be 

recovered in rates.   

After considering all of the briefs on the Motion to Strike, the Commission may decide 

that Nicor’s specific proposal does or does not meet this test.  However, since Nicor’s proposal 

in this case is not a decoupling proposal, NRDC cautions the Commission not to overstate the 

impact of the ComEd cast to preclude Nicor or other utilities from proposing a decoupling 
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mechanism to align their financial incentives with the public policy goal of encouraging the 

efficient use of energy resources. 

IV. Conclusion 

In light of the foregoing, we ask the Commission to: 

1.  Decline to act based on Movant’s assertions in paragraph 7- 9 which improperly equate 

Nicor’s current proposal to recover lost revenues with its previous proposal to decouple 

its fixed cost revenue recovery from sales volumes, as the proposals are not equivalent, 

and  the Commission did not reject either lost revenue recovery or decoupling 

mechanisms on their merits in the prior Nicor rate case, but rather, approved Nicor’s 

alternative rate design proposal; 

2. Reject Movant’s assertion that the Illinois Appellate Court has issued an opinion 

rendering illegal any rider that would allow a utility recover its authorized fixed cost 

revenue requirement.  

3. Approve or deny the motion on the basis of Movant’s first rationale, namely, whether 220 

ILCS 5/8-104 allows for consideration of lost revenues as part of the energy efficiency 

plan filings required by that Act. 
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Dated:  November 4, 2010    

     Respectfully submitted, 
     Natural Resources Defense Council 
 
     /s/_Stephen J. Moore______________ 
     By: Stephen J. Moore 
 

Stephen J. Moore 
  
Rowland & Moore LLP 
200 West Superior Street 
Suite 400 
Chicago, Illinois 60654 
(312) 803-1000 (voice) 
(312) 803-0953 (fax) 
steve@telecomreg.com 
 
ATTORNEY FOR Natural Resources Defense Council 

 
 
 



7 
 

  
CERTIFICATE OF SERVICE 

 
I HEREBY CERTIFY that a copy of Natural Resources Defense Council’s Response to Motion 
to Strike has been served upon the parties reported by the Clerk of the Commission as being on 
the service list of this docket, on the 4th day of November, 2010, by electronic mail. 
 
 
     /s/_Stephen J. Moore______________ 
     Stephen J. Moore 
     Rowland & Moore LLP 
     200 West Superior Street 
     Suite 400 
     Chicago, Illinois 60654 
     (312) 803-1000 
     steve@telecomreg.com 
      

ATTORNEY FOR Natural Resources Defense Council 
  
 
 


