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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Northern Illinois Gas Company  ) 
d/b/a Nicor Gas Company   ) 
      ) No. 10-0562 
Application pursuant to Section 8-104 ) 
and Section 9-201 of the Illinois Public ) 
Utilities Act for consent to and approval ) 
of an Energy Efficiency Plan and   ) 
approval of Rider 30, Energy   ) 
Efficiency Plan Cost Recovery and ) 
Related changes to Nicor Gas’ tariffs ) 
 
________________________________________________________________ 
 

STAFF RESPONSE IN SUPPORT OF THE CITIZENS UTILITY BOARD AND THE 
PEOPLE OF THE STATE OF ILLINOIS’ MOTION TO STRIKE 

________________________________________________________________ 
 
 

NOW COME the Staff witnesses of the Illinois Commerce Commission (“Staff”), 

by and through its undersigned counsel, and pursuant to 83 Ill. Adm. Code 200.190(e), 

file this Response in support of the Citizens Utility Board (“CUB”) and the People of the 

State of Illinois’ (“AG”) (collectively “CUB/AG”) Motion To Strike (“Motion”) any and all 

mention of the fixed cost recovery mechanism as proposed as part of Rider 30, Energy 

Efficiency Plan Cost Recovery by Northern Illinois Gas Company d/b/a Nicor Gas 

Company (“Nicor” or “Company”).  CUB/AG also moved to deny Nicor’s request for an 

expedited schedule.  Pursuant to a status hearing on October 27, 2010, that request is 

now moot.    

I. INTRODUCTION 
 
 Section 8-104 of the Public Utilities Act (“PUA” or “Act”) requires gas companies 

serving more than 100,000 customers as of January 1, 2009 to file a cost-effective 
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energy efficiency plan with the Illinois Commerce Commission (“Commission”) on or 

before October 1, 2010.  220 ILCS 5/8-104.  On September 29, 2010, Nicor filed its 

petition with the Commission, as well as narrative direct testimony and various exhibits 

in support of that testimony.  On October 25, 2010, CUB/AG filed a motion to strike 

portions of Nicor’s testimony as it addresses the fixed cost recovery mechanism.  

Pursuant to a schedule set by the Administrative Law Judge assigned to this matter, this 

Response follows. 

II. ARGUMENT 
 

In their Motion, CUB/AG seek to strike any and all mention of the fixed cost 

recovery mechanism as proposed as part of Rider 30, Energy Efficiency Plan Cost 

Recovery by Nicor, on the grounds that it is not relevant to the proceedings required by 

220 ILCS 5/8-104.  CUB/AG argue that:  (1) a fixed cost recovery mechanism is not 

permitted under Section 8-104 of the PUA; (2) the Commission has already rejected 

Nicor’s request for rider recovery of lost revenues associated with energy efficiency 

measures using a fixed cost recovery mechanism in Docket 08-0363; and (3) Nicor’s 

request for rider recovery of lost revenue raises the danger of Single-Issue Ratemaking.     

Staff agrees.  In addition, Staff believes that permitting Nicor to recover for lost 

revenue due to decreased demand resulting from its energy efficiency programs would 

contravene the General Assembly’s avowed policy of requiring such programs in order 

to reduce consumer costs.  220 ILCS 5/8-104(a).  Further, Staff believes that permitting 

recovery from consumers for “costs” associated with volumetric service they have not 

used is directly contrary to basic ratemaking principles.  Finally, allowing Nicor to 

recover fixed costs through its rider would potentially deprive ratepayers of energy 
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efficiency measures as some monies would instead be spent on the recovery of Nicor’s 

fixed costs. 

 Allowing Nicor to recover for lost revenue due to decreased demand as a result 

of the energy efficiency programs required under Section 8-104 would be directly 

contrary to the General Assembly’s stated policy of reducing customer costs in enacting 

Section 8-104.    In A. Finkl & Sons v. Illinois Commerce Commission, the Appellate 

Court addressed exactly this kind of policy concern in relation to mandated energy 

efficiency programs.  A. Finkl & Sons v. Ill. Commerce Comm’n, 250 Ill.App.3d 317, 

328-29, 620 N.E.2d 1141, 1149 (1st Dist. 1993).  In Finkl, Commonwealth Edison 

Company sought, and the Commission approved, rider recovery of lost revenues 

resulting from the implementation of statutorily required demand side management 

energy efficiency programs.  Id. at 321-22, 620 N.E.2d at 1144-45.  The court reversed 

the Commission decision, finding recovery of lost revenues to be contrary to the 

underlying intent of the energy efficiency programs.  Id. at 329, 620 N.E.2d at 1149.  

The court reasoned that “[c]harging ratepayers for lost revenues due to decreased 

demand vitiates the goal of reducing energy costs by reducing demand”.  Id., 620 

N.E.2d at 1149.  The court concluded that “requiring ratepayers to bear the expense of 

services they avoid due to conservation” was “incredible.”  Id., 620 N.E.2d at 1149. 

Here, Section 8-104(a) provides that, “[i]t is the policy of the State that natural 

gas utilities and the Department of Commerce and Economic Opportunity are required 

to use cost-effective energy efficiency to reduce direct and indirect costs to consumers.”  

220 ILCS 5/8-104(a) (emphasis added).  The expression of legislative intent in this 

Section is unambiguous.  As in Finkl, the overarching purpose of Section 8-104 is to 
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reduce consumer costs.  Rider recovery of lost revenues, as Nicor proposes here, 

would simply re-impose on consumers the costs saved as a result of the energy 

efficiency programs, vitiating both the effect and express legislative purpose of those 

programs.   

Further, recovery of lost revenues from consumers, in effect requiring consumers 

to pay for volumetric service they have not used, runs directly counter to basic 

ratemaking principles.  Section 8-104(f) of the PUA requires that the Company include 

in its energy efficiency plan “a proposed cost recovery tariff mechanism to fund the 

proposed energy efficiency measures and to ensure the recovery of prudently and 

reasonably incurred costs of Commission approved programs.”  220 ILCS 5/8-104(f).  A 

basic premise of ratemaking is that for a cost to be prudent and reasonable, it must 

reflect a direct benefit to ratepayers.  See Finkl, 250 Ill.App.3d at 329, 620 N.E.2d at 

1149; Illinois Bell Telephone Co. v. Ill. Commerce Comm’n, 55 Ill.2d 461, 483, 303 

N.E.2d 364, 376 (1973); Candlewick Lake Utilities Co. v. Ill. Commerce Comm’n, 122 

Ill.App.3d 219, 227, 460 N.E.2d 1190, 1196 (2d Dist. 1983).  In contrast, as the Court in 

Finkl pointed out, a lost revenue charge like that contained in Nicor’s proposed fixed 

cost recovery mechanism does not reflect the cost of providing service and does not 

reflect a cost that benefits ratepayers.   Finkl, 250 Ill.App.3d at 329, 620 N.E.2d at 1149.  

Quite the contrary, it would impose a charge on consumers for non-service and simply 

add to Nicor’s revenues without regard to whether its demand or revenues increased 

due to factors unrelated to its energy efficiency programs. 

Finally, allowing Nicor to recover fixed costs through Rider 30 would potentially 

deprive ratepayers of energy efficiency measures.  Section 5/8-104(d) limits the 
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“estimated average increase in the amounts paid by retail customers in connection with 

natural gas service to no more than 2% in the applicable 3-year reporting period.” 220 

ILCS 5/8-104.  A logical consequence of allowing Nicor to recover fixed costs within 

those limits would be to shift money away from energy efficiency measures.  Therefore, 

allowing Nicor to recover fixed costs through its rider would potentially deprive 

ratepayers of energy efficiency measures as some monies would instead be spent on 

the recovery of Nicor’s fixed costs. 

III. CONCLUSION 
  
 Wherefore, Staff respectfully requests that the Commission grant the CUB/AG 

Motion to Strike for all the reasons expressed herein. 
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