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STATE OF ILLINOIS 
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ILLINOIS POWER AGENCY 
 
Petition for Approval of the  
220 ILLS 5/16-111.5(d) Procurement Plan 

: 
: 
: 
: 

No. 10-0563 

COMMONWEALTH EDISON COMPANY’S VERIFIED REPLY TO CERTAIN  
RESPONSES TO THE OBJECTIONS TO THE PROCUREMENT PLAN 

In accordance with the order of the Administrative Law Judge and Section 16-111.5(d)(3) 

of the Illinois Public Utilities Act (“PUA”), 220 ILCS 5/16-111.5(d)(3), Commonwealth Edison 

Company (“ComEd”) submits its reply (“Reply”) to the responses (“Responses”) submitted by 

the Illinois Power Agency (“IPA”), the Natural Resources Defense Council (“NRDC”), the Staff 

(“Staff”) of the Illinois Commerce Commission (“ICC” or “Commission”), and Wind on the 

Wires (“WOW”) to the objections (“Objections”) to the Procurement Plan (“Plan”) filed with the 

Illinois Commerce Commission (“ICC”) by the Illinois Power Agency (“IPA”). 

I. THE IPA LACKS THE STATUTORY AUTHORITY 
TO PROCURE ENERGY EFFICIENCY MEASURES 

Both the IPA and the NRDC responded to ComEd’s objection to the proposal that the 

IPA procure energy efficiency measures.1  Neither response justifies this unlawful proposal. 

The IPA cites to the preamble of the Illinois Power Agency Act (“IPA Act”),2 20 ILCS 

3855/1-1 et seq., several sentences of which refer to energy efficiency, demand response, and 

renewable energy.  Such statutory preambles are statements of general policy and do not 

authorize any action.  Monarch Gas Co. v. Illinois Commerce Comm’n, 261 Ill.App.3d 94, 99-

100 (5th Dist. 1994), appeal denied, 157 Ill.2d 505; Governor’s Office of Consumer Svcs. v. 

                                                 
1 IPA Response, pp. 2-4; NRDC Response, pp. 2-3. 
2 20 ILCS 3855/1-5. 



 

 2

Illinois Commerce Comm’n, 220 Ill.App.3d 68, 74-75 (3rd Dist. 1991).  Moreover, the IPA cites 

even the preamble very selectively.  The preamble also describes the IPA’s job as developing 

annual procurement plans that “shall include renewable energy resources sufficient to achieve 

the standards specified in this Act.”3  Significantly, that description makes no mention 

whatsoever of energy efficiency measures.  As the Supreme Court emphasized in 

Bridgestone/Firestone, Inc. v. Aldridge, 179 Ill. 2d 141, 151-152 (1997), under the principle of 

expressio unius est exclusio alterius, where a statute provides for one thing and not another, 

“omissions should be understood as exclusions.”  This rule “is based on logic and common 

sense.”  Id.  “It expresses the learning of common experience that when people say one thing 

they do not mean something else.”  Id.   

The absence of efficiency programs from the IPA’s statutory authority is not, however, 

limited to the preamble.  Section 1-20 of the IPA Act, which sets forth the operative powers of 

the IPA, likewise authorizes the IPA to develop annual procurement plans, which “shall include 

renewable energy resources sufficient to achieve the standards specified in this Act.”4  No 

authority is given to the IPA to procure energy efficiency measures even though, as the IPA 

points out, the General Assembly knew how to refer to them elsewhere in the law.  The PUA 

also reflects the exclusion of efficiency programs from the IPA’s planning authority, specifically 

providing that “[t]he procurement plan shall identify the portfolio of demand-response and power 

and energy products to be procured,” but making no mention of energy efficiency measures.5  

                                                 
3 20 ILCS 3855/1-5(A). 
4 20 ILCS 3855/1-20(a)(1).. 
5 220 ILCS 5/16-111.5(d)(2). 
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The reason for this clear distinction is reflected in the law itself: the General Assembly 

specifically delegated the responsibility for procuring energy efficiency measures to the utilities.6 

Other sections of the IPA Act confirm the conclusion that procuring efficiency measures 

is outside the authority granted to the IPA.  Sections 1-70 and 1-75 of the IPA Act, for example, 

set forth the experience and qualifications required for agency officials, experts, and the 

procurement administrator.7  The qualifications for all of these personnel focus on experience in 

energy supply.  No mention whatsoever is made of these personnel needing any experience, let 

alone expertise, in procuring energy efficiency measures.  Clearly, the General Assembly did not 

intend for the IPA to engage in such activities. 

The IPA points also to the section of the IPA Act calling on it to submit annual reports to 

the General Assembly containing a discussion, among other things, of energy efficiency and 

demand-response measures purchased for the utilities.8  The obvious reason for this reference is, 

as ComEd pointed out in its Objections, that Section 8-103 of the PUA provides that the IPA is 

to procure energy efficiency measures in the event that the utility fails to meet the statutory 

standards over a three-year period.9  To be sure, the IPA must report on any energy efficiency 

measures it must purchase under Section 8-103 of the PUA, but that reporting requirement does 

not create general authority for the IPA to procure energy efficiency measures.  

The NRDC argues that because the PUA does not prohibit the IPA from procuring energy 

efficiency measures, the IPA has authority to procure them.10  This is black letter administrative 

law exactly backwards.  Legally, an administrative agency, such as the IPA, is a creature of 

                                                 
6 See 220 ILCS 5/8-103. 
7 20 ILCS 3855/1-70 and 1-75(a). 
8 20 ILCS 3855/1-125. 
9 220 ILCS 5/8-103(i). 
10 NRDC Response, pp. 2-3. 
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statute and must find any power or authority it has within the provisions of the statute creating it.  

City of Chicago v. Fair Employment Practices Comm’n, 65 Ill.2d 108, 112-13 (1976); see also 

Bio-Medical Laboratories, Inc. v. Trainor, 68 Ill.2d 540, 551 (1977); Business & Professional 

People for the Public Interest v. Illinois Commerce Comm'n, 136 Ill.2d 192, 243-44 (1989); 

Gilchrist v. Human Rights Comm'n, 312 Ill.App.3d 597, 601 (1st Dist. 2000).  Agencies have no 

general or common law powers.  Id.  Moreover, NRDC’s argument that authority can be inferred 

from the absence of a statutory prohibition has been explicitly rejected by the courts: 

The Commission is a creature of the legislature deriving its power and authority 
solely from the statute creating it, and its acts or orders which are beyond the 
purview of the statute are void.  The fact that no statute precludes an agency from 
taking a particular action does not mean that the authority to do so has been given 
by the legislature.  Here, the legislature has directed the Commission to study 
incentive-based regulation and to report its findings.  As a matter of statutory 
construction, the expression of one thing in an enactment excludes any other, even 
if there are no negative words prohibiting it.  This maxim leads to the conclusion 
that, by authorizing only the study of incentive-based regulation, the legislature 
did not intend that the Commission should undertake experimentation on its own. 

Illinois Bell Telephone Co. v. Illinois Commerce Comm’n, 203 Ill. App. 3d 424, 438 (2nd Dist. 

1990) (emphasis added, citations and original emphasis omitted). 

ComEd, Ameren, and Staff also pointed out that the IPA can lawfully purchase only 

“standard wholesale products.”  NRDC’s reply, that “there is no explicit language limiting the 

plan to these ‘standard wholesale products,’”11 is simply wrong.  The PUA mandates that the 

Plan “specifically identify the wholesale products to be procured following plan approval.”12  It 

further13 requires the Plan to include: 

the proposed mix and selection of standard wholesale products for which 
contracts will be executed during the next year, separately or in combination, to 

                                                 
11 NRDC Response, p. 3. 
12 220 ILCS 5/16-111.5(b). 
13 220 ILCS 5/16-111.5(b)(iv). 
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meet that portion of its load requirements not met through pre-existing contracts, 
including but not limited to monthly 5 x 16 peak period block energy, monthly 
off-peak wrap energy, monthly 7 x 24 energy, annual 5 x 16 energy, annual off-
peak wrap energy, annual 7 x 24 energy, monthly capacity, annual capacity, peak 
load capacity obligations, capacity purchase plan, and ancillary services. 

Consistent with these statutory requirements that standard wholesale products be 

procured for all load not met through pre-existing contracts, the PUA also requires the Plan to 

include the “proposed term structures for each wholesale product type included in the proposed 

procurement plan portfolio of products.”14  NRDC’s argument that the use of standard wholesale 

products is not required flies in the face of the above-described specific statutory language. 

NRDC also argues that barring IPA acquisition of efficiency measures would render 

meaningless PUA 16-111.5(d)(4) under which the Commission can approve a procurement plan 

only if it determines that the plan will “ensure adequate, reliable, affordable, efficient, and 

environmentally sustainable electric service at the lowest total cost over time.”15  NRDC errs.  

The procurement plan is required to include an analysis of the impact of any energy efficiency 

programs, demand response programs, and renewable energy purchases on the supply side needs 

of the utility.16  The analysis enables the Commission to make the determination described 

above.  Nothing in the provision implies that the IPA can procure all the resources analyzed. 

NRDC lastly points to language in Section 16-111.5(b)(vi) of the PUA referring to 

“timeframes for securing products or services” and identification of “alternatives for those 

portfolio measures that are identified as having significant price risk.”17  This exercise proves 

                                                 
14 220 ILCS 5/16-111.5(b)(v). 
15 NRDC Response, p. 3. 
16 220 ILCS 5/16-111.5(b)(2). 
17 NRDC Response, p. 4. 
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nothing.  NRDC simply plucks words out this section and claims that they support its position.  

Simply put, nothing in that section authorizes the IPA to procure energy efficiency measures.   

Finally, the Commission should remember that, in addition to the flaws in the IPA’s and 

NRDC’s arguments, there are a multitude of practical issues supporting rejection of the IPA’s 

recommendation to procure energy efficiency measures.18  For example, since efficiency 

measures are not a standard product, contracts must be individually negotiated, bid prices for 

such measures cannot be directly compared to energy bids, and there are no benchmarks. 

II. ADDITIONAL DEMAND-RESPONSE SHOULD NOT BE 
PROCURED FOR COMED OUTSIDE OF THE PJM PROCESS 

The IPA response presents no new evidence for the Commission’s consideration 

supporting its proposal to procure demand-response resources outside of the PJM 

Interconnection (“PJM”) Reliability Price Model (“RPM”) auctions.  Rather, the IPA continues 

to assert flawed legal arguments that disregard the law and ignore relevant facts.  The IPA also 

ignores the shortcomings of this previously rejected proposal, asserting – incorrectly – that the 

Commission got it wrong last year.19  No one questions that demand-response resources are a 

valid part of procurement plans under the PUA.  The problem is that the IPA proposes to procure 

demand-response resources in a manner that is contrary to the facts and the law. 

The IPA asserts that “Section 16-111.5(b)(3)(ii) of the PUA requires the Plan include a 

mix of demand response products where the cost of the demand response is lower than procuring 

comparable capacity products.”20  As it has consistently in the past, the IPA ignores and omits 

                                                 
18 See ComEd Objections, pp. 2-9. 
19 IPA Response, pp. 4-5. 
20 Id. 
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the key statutory mandate that those demand response resources be “cost-effective.” 21 Cost-

effectiveness is not achieved by simply procuring demand-response resources whenever a new 

unit of demand response can be obtained at a lower cost than already procured capacity 

resources.  As explained in ComEd’s Response, the IPA’s proposal “is not likely to be ‘cost 

effective’ … [because] buying more demand response … [than already procured through the 

PJM-administered auction process] is simply buying excess capacity-qualified resources, above 

and beyond the significant demand response already available, and will increase costs to 

consumers.”22  Put simply: buying more product than needed is not cost-effective, even if it is on 

sale. 

The IPA also attempts to piece together an argument based on the fact that in February, 

2010, PJM decided to hold two, instead of three, incremental auctions for replacement resources 

after the initial process.  It misses the mark.  The IPA partially quotes ComEd’s Objections, 

asserting “that PJM’s Auctions ‘are conducted only when there is an increase in the RTO’s 

unforced capacity obligation due to a load forecast increase.’”23  The full quote in ComEd’s 

Objections made clear that PJM’s statement was limited to “Second Incremental Auctions.”  Not 

all PJM RPM auctions limit the procurement of demand-response resources to situations where a 

load forecast increase occurs.  Capacity resources are generally procured 3 years in advance, and 

the quoted PJM statement has no application to initial procurements.24   

                                                 
21 220 ILCS 5/16-111.5(b)(3)(ii) (emphasis added); see also 220 ILCS 5/16-111.5(d)(2) ( “Cost-effective 

demand-response measures shall be procured as set forth in item (iii) of subsection (b) of this Section.” (emphasis 
added). 

22 ComEd Objections, p. 9; see also ComEd Objections, Appendix A (Fisher Aff.), ¶¶ 4-10. .  
23 IPA Response, p. 5. 
24 ComEd Objections, p. 15, fn. 27. 
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Having so mischaracterized PJM’s process, the IPA then argues:25 

The PUA, however, imposes a different metric to determine when demand 
response is procured – demand response is procured when the demand 
response price is less than the price for capacity products – not when there is a 
need to do so based on changes in the load forecasts. The PUA requires direct 
purchase of demand response where the cost of demand response is lower than 
comparable capacity products; the PJM auctions do not rely on or reference 
the market price of capacity. ComEd tries to avoid its obligations to purchase 
demand response by relying on its purchase of capacity from PJM, driven by 
load requirements.  However, Section 16-111.5(b)(3) requires demand 
response to be purchased when the price is less than comparable capacity, 
untied and irrespective of its commitments to PJM. 

As already explained, the full PJM RPM process is not limited to “changes in the load forecasts” 

and does in fact “rely on or reference the market price of capacity.”   Further, it is the IPA who 

ignores the “cost-effective” metric clearly specified in the PUA.  Where the initial PJM RPM 

auctions have already procured demand and supply side resources 3 years in advance, PJM does 

not engage in non cost-effective incremental auctions when there is no need for additional 

resources (i.e., due to flat or declining load forecasts).  As explained in ComEd’s Objections, the 

PJM RPM auction process allows demand-response resources to bid on an equal footing with 

supply side resources, accepting demand-response resources whenever their price is less than 

comparable generation-based capacity resources.26 

The IPA’s assertion that “there is no showing that the PJM demand response is procured 

from Eligible Retail Customers” is also contrary to the evidence.27  As established in ComEd’s 

Objections, “ComEd’s ‘eligible retail customers’ who can offer demand response can, and do, 

                                                 
25 IPA Response, p. 5. 
26 ComEd Objections, Appendix A (Fisher Aff.), ¶ 8. 
27 IPA Response, p. 5. 
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participate in the RPM process through programs such as ComEd’s air conditioning cycling 

program, as well as through other offerings from CSPs.”28  

In summary, only the IPA, based on its improper reading of the Act, supports 

procurement of demand-response resources outside of PJM’s RPM process.  Those purchases are 

not lawful.  Moreover, they will raise, not lower, the cost of capacity to customers. The IPA does 

not dispute this, but instead believes this simple fact is irrelevant.  ComEd disagrees.  The 

driving principle of the IPA procurement process is to minimize cost while seeking price 

stability.  Any proposal that clearly violates this principle, as is the case of the IPA’s incremental 

demand response procurement, should be rejected by the Commission. 

III. THE OPTIONAL PROCUREMENT PROPOSAL SHOULD BE REJECTED 

ComEd objected to the IPA’s optional procurement proposal primarily because the IPA 

presented no analysis or other support for such a proposal and was unclear how it would actually 

be implemented.  The IPA’s proposal also appears to conflict with the analysis that the IPA 

presented in support of its laddered approach to supply procurement, which demonstrated that 

this approach provided the optimum benefits.29  In its Response, the IPA makes no attempt to 

provide any further support for the proposal other than to suggest that it “may” result in lower 

prices.30  For the reasons discussed in ComEd’s Objections, this proposal should be rejected. 

IV. THE IPA PROPOSAL TO OVERSUBSCRIBE  
FOR JULY AND AUGUST SHOULD BE REJECTED 

ComEd’s Objections presented an analysis demonstrating that it was inappropriate to 

oversubscribe for July and August, and that in previously doing so it has increased costs to 

                                                 
28 ComEd Objections, Appendix A (Fisher Aff.), ¶ 8. 
29 ComEd Objections, p. 16.  
30 IPA Response, p. 6. 
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customers.31  In its Response, the IPA made no attempt to challenge or refute that analysis.  Yet, 

the IPA continues to support this proposal for the sole reason that future prices might be higher 

than they are today.32  The future is uncertain, inherently.  But, as ComEd pointed out, the 

gamble the IPA proposes taking is not a good one for consumers and the IPA has presented no 

analysis to show otherwise.  ComEd stands by its analysis and recommends that this proposal be 

rejected. 

V. THE COLLATERAL THRESHOLD LANGUAGE 
SHOULD BE DELETED FROM THE PLAN 

Both the IPA and Staff appear to recognize that the ordinary, statutory process for the 

development of contract terms is through discussions among the IPA, Staff, the utilities and other 

interested parties.33  Indeed, the Commission has already ruled on this very issue in connection 

with the procurement plan filed for ComEd in 2007: 

The Commission appreciates Dynegy’s concerns regarding the contracts, credit 
terms and related issues. As ComEd points out, however, Dynegy’s attempt to 
litigate these issues in the instant docket appears to be inconsistent with the 
process outlined in the statute. 

Section 16-111.5(c)(1) provides that the procurement process shall be 
administered by the procurement administrator and monitored by a procurement 
monitor. The procurement administrator has numerous duties and responsibilities. 
Section 16-111.5(e)(2), “Standard contract forms and credit terms and 
instruments,” provides, in part: 

The procurement administrator, in consultation with the utilities, 
the Commission, and other interested parties and subject to 
Commission oversight, shall develop and provide standard 
contract forms for the supplier contracts that meet generally 
accepted industry practices.  Standard credit terms and 
instruments that meet generally accepted industry practices shall be 
similarly developed. (emphasis added) 

                                                 
31 ComEd Objections, pp. 17-19. 
32 IPA Response, pp. 6-7. 
33 IPA Response, p. 7; Staff Response, p. 22. 
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It further states: 

The procurement administrator shall make available to the 
Commission all written comments it receives on the contract 
forms, credit terms, or instruments. If the procurement 
administrator cannot reach agreement with the applicable electric 
utility as to the contract terms and conditions, the procurement 
administrator must notify the Commission of any disputed terms 
and the Commission shall resolve the dispute. The terms of the 
contracts shall not be subject to negotiation by winning bidders, 
and the bidders must agree to the terms of the contract in advance 
so that winning bids are selected solely on the basis of price. 

Thus, the development of standard contract forms and credit terms is the 
responsibility of the procurement administrator, subject to Commission oversight. 
Furthermore, the process to be followed in that regard is spelled out in some detail in 
the statute. Interested parties do have a role in the process; however, contrary to 
Dynegy’s contention, that role is the one defined in 16-111.5(e)(2). In the 
Commission’s opinion, requiring parties to litigate those same issues in this 
proceeding would be inconsistent with the structured statutory process set forth in the 
IPAA. 

Commonwealth Edison Co. Docket Nos. 07-0528/07-0531 (Cons.), pp. 74-75 (Order Dec. 19, 

2007) (emphasis added in original); see also Central Ill. Light Co. et al, Docket No. 07-0527, pp. 

64-65 (Order Dec. 19, 2007).  Staff and the IPA offer no reason, compelling or otherwise, to 

depart from the Commission’s earlier ruling. 

Nevertheless, both parties continue to support the rather extraordinary proposal of the 

IPA to have the Commission override the language in the PUA by locking in the prior years’ 

levels of collateral support absent a “consensus among the utilities, Procurement Administrators, 

Procurement Monitor and Staff that a compelling reason warrants new Collateral Thresholds.”34  

This proposal should be rejected because (1) it sets a dangerous precedent whereby once a 

contract term is set, there is a significant (though undefined) hurdle to overcome before it can be 

changed and (2) neither the Staff nor the IPA provides a good rationale for why this specific term 

should be treated differently than all other contract terms, and why their proposed language 

                                                 
34 IPA Plan, p. 16; Staff Response, pp. 20-21; IPA Response, pp. 7-8.   
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should supersede the provisions of the PUA. Such a proposal limits the flexibility in the contract 

development process that is needed to adapt to changing market and economic conditions.  

Moreover, ComEd’s position is not that Staff and the IPA are or should be precluded 

from arguing that collateral thresholds should not change absent a “compelling reason.”  Rather, 

ComEd’s position is that it is improper and contrary to the PUA to adopt this heightened 

standard ex ante, to require the agreement of the Procurement Administrator, Procurement 

Monitor and Staff before collateral thresholds can be changed, and -- apparently – to prohibit 

ComEd from bringing a subsequent concrete dispute regarding unsecured credit limits to the 

Commission for resolution as mandated by the PUA.   

Staff argues that “[w]hile Section 16-111.5(e)(2) does provide that contract terms under 

dispute are to be brought to the Commission for resolution, nothing in Section 16-111.5 prevents 

those issues from also being addressed as part of the Commission’s review and approval of the 

IPA’s Plan.”35  Staff continues that “[a]s such, the IPA would not circumvent any protections 

expressly called for by statute by adopting the Threshold recommendation in its Plan.”36  To the 

contrary, Staff’s argument ignores the process explicitly called for under the PUA and the unique 

status afforded utilities.  Neither standard contracts nor specific contract terms have been 

proposed and supported at this time, and it is premature to address credit terms as proposed in the 

IPA Plan at this time.  ComEd is entitled to view the standard industry contracts proposed by the 

Procurement Administrator, and to respond with knowledge of the approved procurement plan 

and the other proposed contract terms. 

                                                 
35 Staff Response, p. 22. 
36 Id. 
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Staff creates a straw man to support its argument and argues that “as implied in the 

ComEd Objections, ComEd has indicated it is willing to change the Collateral Thresholds it has 

used for the past two years without offering any compelling reason for doing so.”37  ComEd has 

objected to imposition of a new standard not supported by statute, but has not implied or stated 

that it would seek changes to collateral thresholds without a reasonable basis for same. 

Staff also argues that ComEd’s position is contrary to its position in last year’s 

procurement plan proceeding, Docket 09-0363, regarding the procurement of long-term 

renewable energy resources.38  Specifically, Staff argues that “ComEd did not object to the IPA’s 

Appendix K, which set forth specific collateral requirements for long-term renewable energy 

resources and RECs, including the types of security the utilities would accept to satisfy those 

collateral requirements.”39  While certain specific credit terms for long-term renewable resources 

were included in Appendix K and supported by ComEd in Docket 09-0363, the situation 

presented there was a far cry from the present situation.40  First, as Staff correctly admits, the 

IPA “set forth specific collateral requirements” in Appendix K in Docket 09-0363.  Here, in 

contrast, the IPA proposes general restrictions on changes to collateral requirements instead of 

proposing and supporting specific collateral requirements.  Second, the PUA specifically 

requires agreement by the utility “as to the contract terms and conditions,” and requires 

Commission resolution of any dispute.41  ComEd agreed to the specific credit terms proposed in 

                                                 
37 Staff Response, p. 22. 
38 Id. at 23. 
39 Id. 
40 Even assuming, arguendo, that ComEd’s position in Docket 09-0363 is contrary to ComEd’s present 

position, then it is equally true that Staff’s position in the present case is inconsistent with its position in Docket 09-
0363. 

41 220 ILCS 5/16-111.5(e)(2). 
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Appendix K in Docket 09-0373, consistent with statutory requirements, whereas no specific 

credit terms are proposed and supported here.   

ComEd does not contend that the Commission may never address a contract term or 

credit requirement in the context of approving a procurement plan, but such an action must be 

the exception and not the rule given the clear process dictated by statute.  Here, the issue 

involves collateral requirements for standard products that have been included in approved 

procurement plans for a number of years.  In Docket 09-0373 the Commission was addressing a 

new proposal for the procurement of long-term renewable resources that was objected to on 

multiple grounds by a number of parties, and those objections were resolved via the additional 

detail and conditions in Appendix K.  The special situation presented in Docket 09-0373 justified 

the Commission’s approval of certain specific contract terms there (with the agreement of the 

utility), whereas the routine situation here does not justify adoption of the drastic process change 

proposed in the IPA Plan. 

It is a very dangerous precedent that these parties are asking the Commission to set.  If a 

party can select one contract issue and ask the Commission to ratify it solely on the basis that it 

has been in a previous contract, then any party can select any other issue in the contract, or 

indeed select the whole contract, and ask the Commission to approve all such previously used 

language and thereby prevent or limit further discussion among the parties on those issues. This 

was clearly not the intent of the process in the PUA. 

Staff further argues that because ComEd has not had a default on supply contracts to date, 

there is no need for strong credit requirements. 42  However, the lack of a recent supplier default 

does not mean that ComEd should be less vigilant protecting customers from supplier credit risk.  

                                                 
42 Id. at 25. 
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Such a position is comparable to a homeowner canceling the insurance on his home because he 

has not experienced a fire in the last year.  It is also the same logic that led to the financial 

meltdown at the end of 2008 (i.e., homeowners have never defaulted in large numbers before; 

therefore, we need not be concerned about that risk now).  After the meltdown, the amount of 

unsecured credit granted to many parties was sharply reduced to reduce the credit risk faced by 

the lending party (in this case, ComEd customers).  In fact, ComEd’s unsecured credit allowed 

by PJM was reduced from $20 million to $7 million under PJM’s new methodology. ComEd 

believes this is an appropriate, and important, discussion to have during the implementation 

phase and that the Commission should allow the procurement process to proceed as set out in the 

PUA.  ComEd is also uncertain what would meet Staff’s “compelling reason” threshold given 

that recent difficulties in the financial system apparently do not qualify. 

Staff goes on to point to unsecured credit limit policies that it claims supports its position, 

but glosses over or misinterprets key distinctions.43  While some utilities in the East (Maryland 

and Pennsylvania) offer higher unsecured amounts, they likely need to do so to accommodate the 

full requirements products they are procuring at prices that are about twice as high as the block 

products in the ComEd zone that ComEd procures. As ComEd noted in its Objections, PJM 

extends less credit than the current amount contained in ComEd’s RFP.  PJM’s policy offers a 

maximum unsecured credit limit of $50 million and states that “a guarantor may not provide 

guaranties whose total exceed its own credit limit.”  PJM adds a second constraint stating that 

affiliates in total cannot have more than $150 million.  Thus, a parent company with six 

subsidiaries that were each extremely credit worthy and qualified for the maximum of $50 

million each would be limited to only $150 million.  Staff correctly notes that the prior ComEd 

                                                 
43 Staff Response, pp. 19-21. 



 

 16

agreements limit affiliates to $50 million based on language proposed in the previous discussions 

with other parties and which Staff supported.  If this limitation is objectionable to Staff, ComEd 

is certainly willing to discuss changing it to allay staff’s concerns during the procurement 

implementation process.  Such a change would be more appropriate than arbitrarily locking in 

the current unsecured amounts. 

VI. SHORT-TERM REC COLLATERAL IS NOT NEEDED 

Three parties (WOW, Staff, and IPA) responded to ComEd’s Objection to the language 

in the Plan that sought Commission approval for short-term REC collateral requirements.  All 

three parties appear to be willing to discuss this proposal further.  WOW agrees with ComEd and 

“recommends the Commission order the parties to discuss and agree upon mutually acceptable 

terms ….”44  The IPA states that it “commits to negotiating this and other contract provisions 

….”45  Staff recommends that the IPA first develop a contingency plan for the procurement of 

replacement RECs and that the parties can then decide on the appropriate collateral requirement, 

if any, to implement that proposal.46  

ComEd agrees that this issue is best left to further discussion among the parties.  

However, in order for the parties to discuss this further, the language in the Plan that seeks 

Commission approval for specific collateral requirements, without any support or justification, 

for short-term RECs needs to be deleted.  Otherwise, the issue will have been decided and there 

will be nothing left for the parties to discuss.  In addition, in order to enable the parties to 

                                                 
44 WOW Response, p. 3. 
45 IPA Response, p. 8. 
46 Staff Response, pp. 26-8.  To some extent, ComEd is assuming that Staff is proposing further discussions 

among the parties on any contingency plan.  It is possible to read Staff’s Response as recommending that the IPA 
submit a contingency plan in its reply comments in this proceeding.  However, such a proposal would be blatantly 
illegal as it would not allow any other party an opportunity to comment upon the new proposal.  ComEd is willing to 
give Staff the benefit of the doubt on this.  
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properly address the amount of collateral for RECs for the 2011 REC procurement event, the 

parties need a Commission determination in this docket as to whether or not the procurement of 

replacement RECs is legally required in the event of a supplier default.  Therefore, in its order, 

the Commission should explicitly state that the language in the Plan47 describing the amount of 

collateral for RECs should be deleted because replacement RECs are not required to be procured 

and that, during the implementation phase of this procurement, the parties should discuss the 

appropriate amount of collateral to require in light of that decision. 

WOW does disagree with ComEd’s proposal that suppliers who default on REC contracts 

not be allowed by the IPA to participate in future REC procurements.  WOW argues that this 

amounts to a penalty that is unenforceable under Illinois law.  ComEd agrees that penalties in 

contracts may be unenforceable in Illinois.  However, ComEd is not proposing this as a contract 

remedy.  ComEd is recommending that the Commission and the IPA adopt this proposal as a part 

of their statutory responsibility to design, oversee, and implement a procurement process in 

Illinois and to establish the criteria and qualifications for bidder participation.48  The federal 

government has for long provided for the debarment and suspension of parties who default under 

federal government contracts.49  Nevertheless, ComEd is willing to discuss the appropriate 

remedy for supplier defaults on RECs along with other contract terms in the procurement 

implementation process led by the Procurement Administrator. 

                                                 
47 Plan, p. 4, in section on Renewable Energy Resources. 
48 220 ILCS 5/16-111.5(e). 
49 See 10 CFR part 1036; 10 CFR 600.352(d). 
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VII. UPDATED FORECAST DATA 

The IPA was the only party who responded to the ComEd proposal to update the forecast 

data as has been done in previous procurement proceedings.  The IPA supports that proposal.50  

ComEd will provide the updated information when it becomes available in early November. 

                                                 
50 IPA Response, pp. 8-9. 
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VIII. CONCLUSION 

 WHEREFORE, for all the foregoing reasons, ComEd respectfully requests that the IPA’s 

proposed procurement plan be modified as set forth in ComEd’s Objections, its Response and 

this Reply. 
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