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STAFF OF THE ILLINOIS COMMERCE COMMISSION 
REPLY TO RESPONSES TO OBJECTIONS TO PROCUREMENT PLAN 

 
 Pursuant to the October 7, 2010 Notice of Commission Action and Notice of 

Administrative Law Judge’s Ruling, the Staff of the Illinois Commerce Commission 

(“Staff”), by and through its counsel, respectfully submits this Reply to Responses to 

Objections to the Illinois Power Agency’s Procurement Plan (“Reply”).  Staff also submits 

the Affidavit of Rochelle Phipps in support of facts and non-legal matters contained 

herein. 

I. BACKGROUND 

 On September 29, 2010, the Illinois Power Agency’s (“IPA”) filed its Final Power 

Procurement Plan (“Plan”) to the Illinois Commerce Commission (“Commission”), thereby 

initiating this docket.  On October 4, pursuant to Section 16-111.5(d)(3) of the Public 

Utilities Act (“PUA”) and an October 1, 2010 ruling by the administrative law judge 

(“ALJ”), Staff, Iberdrola Renewables, Inc. (“Iberdrola”), the Retail Energy Supply 

Association (“RESA”), Constellation Energy Commodities Group (“Constellation”), Wind 

on the Wires (“WOW”), Commonwealth Edison Company (“ComEd”), Ameren Illinois 

Company (“Ameren”), and Duke Energy Generation Services Holding Company (“Duke”) 

filed Comments and Objections to the Plan. 
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On October 18, 2010, pursuant to the previously mentioned October 7, 2010 

Notice of Commission Action and Notice of Administrative Law Judge’s Ruling, 

responses to objections were filed by the Staff, IPA, Constellation, WOW, ComEd, 

Ameren, and the Natural Resources Defense Council.  Staff will reply to certain 

responses to objections by the IPA (“IPA Response”), WOW (“WOW Response”) and the 

Natural Resources Defense Council (“NRDC Response”).  The absence of a reply by 

Staff to a particular response to objection by the IPA, WOW and NRDC or any other party 

should not be construed to mean that Staff agrees with the response to the objection 

made by the party. 

 

II. ARGUMENT 

A. Energy Efficiency as an alternative resource (“EEAR”) 

1. Response to the IPA 

The IPA, in response to objections filed by Staff, ComEd, and Ameren, argues that 

its proposal to purchase Energy Efficiency as an alternative resource (“EEAR”) is 

intended to:  (1) comply with provisions of the IPA Act; and (2) determine whether a 

market exists where energy can be cost-competitive to more traditional resources.  (IPA 

Response, October 18, 2010, pp. 2, 9 and 12)  To support its EEAR proposal, the IPA 

argues in part that there is a clear mandate from the legislature that the IPA promote 

energy efficiency. (Id., p. 2)  In support of this argument the IPA cites to Section 1-5 of 

the Illinois Power Agency Act (“IPA Act”).  Section 1-5 is the legislative declarations and 

findings section of the IPA Act. (20 ILCS 3855/1-5)  Accordingly, it is nothing more than 
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prefatory and therefore it is of no substantive or positive legal force. (Monarch Gas 

Company v. Illinois Commerce Commission, 261 Ill.App.3d 94, 99 (1994))1 

 The IPA Response does not address the specific statutory argument of Staff, 

Ameren, and ComEd (Staff Objections, October 18, 2010, p. 6; Ameren Objections, 

October 18, 2010 p. 2; ComEd Objections, October 18, 2010, p. 5) that the IPA’s 

proposal exceeds the IPA’s authority and is contrary to the Illinois Public Utilities Act 

(“PUA”) and IPA Act.  In particular, the IPA ignores the statutory argument made by Staff, 

Ameren and ComEd that the purchase of EEAR products is beyond the scope of 

products the IPA is allowed to procure on behalf of the utilities pursuant to Section 16-

111.5 of the PUA.  Pursuant to Section 5/16-111.5(d)(2) the portfolio of products to be 

included in the IPA’s procurement plan is limited to demand response products and 

power and energy products. (220 ILCS 5/16-111.5(d)(2))  EEAR is not an item listed to 

be procured by the IPA.  The IPA’s response fails to address this argument. 

 An additional reason to reject the IPA’s EEAR proposal is the argument made by 

ComEd in its objections concerning the principle of expressio unius est exclusio alterius.  

ComEd argued that in 2009, the legislature revised the PUA to require the IPA’s 

procurement plan to include capacity related to demand response resources as a product 

to be procured by the IPA but did not include EEAR is a clear indication that the 

legislature did not authorize the IPA to procure EEAR as a product for the procurement 

plan. (ComEd Objections, October 4, 2010, p. 4)  As ComEd argued and which Staff 

agrees, under the principal of expressio unius est exclusio alterius where a statute 

provides for one thing and not another, “omissions should be understood to be 

exclusions.” (Id, pp. 4-5) 

                                            
1
 ComEd made the same argument. (ComEd Objections, p. 4) 
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2. Response to NRDC 

The NRDC in its response to objections supports the IPA’s use of EEAR in the 

procurement plan.  For the reasons stated above and those set forth in Staff’s prior filings 

in this docket, the Commission should reject the NRDC’s position.  In response to certain 

specific NRDC arguments, Staff responds as follows.  The NRDC argues that if the IPA 

had not included EEAR in the procurement plan, the plan “would have fallen short of 

ensuring “adequate, reliable, affordable, efficient, and environmentally sustainable 

electric service at the lowest total cost over time,” (emphasis added) as required for 

approval of the plan under 220 ILCS 5/16-111.5(d)(4).”  (NRDC Response, October 18, 

2010, p. 1)  NRDC argues that the parties opposition to the IPA’s proposal regarding 

EEAR is “based on a tortured misreading of 220 ILCS 5/8-103 and 220 ILCS 5/16-111.5.” 

(Id.)  The Commission should reject NRDC’s arguments. 

In response to NRDC’s argument that without EEAR the plan “would have fallen 

short of ensuring the goals of “adequate, reliable, affordable, efficient, and 

environmentally sustainable electric service at the lowest total cost over time,” 

(emphasis added) as required for approval of the plan under 220 ILCS 5/16-111.5(d)(4)” 

NRDC fails to recognize that the Plan, when trying to achieve those goals, must at the 

same time be consistent with the IPA Act and the PUA.  As Staff pointed out in its 

objections to the Plan, pursuant to 5/16-111.5(d)(2) the portfolio of products to be 

included in the IPA’s procurement plan is limited to demand response products and 

power and energy products. (220 ILCS 5/16-111.5(d)(2))  Further Section 1-75(a) of the 

IPA Act provides that procurement plans are to be in compliance with Section 16-111.5 of 
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the PUA.  Clearly, EEAR or energy efficiency products are not listed as a product that is 

allowed to be purchased by the IPA.  (Staff Objections, October 4, 2010, p. 6)   

The Commission should reject the NRDC argument based upon Section 8-103 of 

the PUA and its budget cap for energy efficiency measures.  The NRDC’s argument that 

the budget cap imposed by Section 8-103 of the PUA only limits the utilities spending 

and not the IPA’s or any other entities (NRDC Response, October 18, 2010, p. 2 

(emphasis added)) is based upon a tortured reading of the IPA Act and PUA.  The 

NRDC’s position is that the cap only applies to utilities and no other entities.  A plain 

reading of the statute shows that is simply not the case.  Under Section 8-103(e) a utility 

is allowed to recover through its tariffs prudent and reasonably incurred costs for energy 

efficiency measures and demand response measures.  The costs which the utilities are 

allowed to pass through their tariffs includes both the utilities’ energy efficiency and 

demand response measures costs and the Department of Commerce and Economic 

Opportunity’s (“DCEO”) energy efficiency and demand response measures costs.  In 

addition under the statute, both the utilities and DCEO’s energy efficiency measures 

costs are subject to the cap imposed by Section 8-103(d). (“the portfolio of measures, 

administered by the utilities and the Department [DCEO], shall, in combination, be 

designed to achieve the annual savings targets described in subsections (b) and(c) of 

this Section, as modified by subsection (d) of this Section.” (220 ILCS 5/8-

103(e)(emphasis added))  Therefore, it is simply wrong for NRDC to claim that the cap 

only applies to utilities and does not apply to any other entities when it clearly applies to 

DCEO. 

NRDC’s argument is a further torturing of the statute by implying through its 

argument that the budget cap imposed by the legislature under Section 8-103 of the PUA 
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is intended to protect utilities rather than ratepayers.  NRDC argues that Section 8-103 

puts a limit only on the utilities budget for achieving energy efficiency goals. (NRDC 

Response, p. 2)  Under NRDC’s reading of the statute it would be irrelevant what the 

impact of energy efficiency programs would have on ratepayers; however, under Section 

5/8-103 the cap is calculated based upon the spending impact of energy efficiency 

measures to retail customers’ bills.  Section 8-103(d) specifically provides that: 

* * * 
Notwithstanding the requirements of subsections (b) and c) of this Section, an 
electric utility shall reduce the amount of energy efficiency and demand-response 
measures implemented in any single year by an amount necessary to limit the 
estimated average increase in the amounts paid by retail customers in connection 
with electric service due to the cost of those measures to: 
 
(1) In 2008, no more than 0.5% of the amount paid per kilowatt-hour by those 

customers during the year ending May 31, 2007;  

* * * 
If the legislature had a concern with the impact of energy efficiency measures on utilities 

budgets and not ratepayers budgets it would not have imposed a budget cap that takes 

into account the impact of those measures on retail customers’ bills.  If the Commission 

were to adopt the NRDC’s position, which it should not, it would be contrary to the 

legislature’s intent to protect ratepayers.  

Even if the spending cap was intended to apply only to utilities and to no other 

entities, the IPA is not spending anything.  Rather, the IPA merely arranges for a 

procurement administrator to administer an RFP on behalf of the utilities.  The utilities are 

still the ones procuring all the goods and services identified in the procurement plan. 

B. Collateral Requirements for one year REC contracts - Response to IPA 
and WOW 

WOW’s Response states: 
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While Wind on Wires agrees with ComEd that collateral is not needed for 
one-year RECs, we disagree with their proposed solution.  Instead, Wind on Wires 
recommends the Commission order the parties to discuss and agree upon 
mutually acceptable terms to discourage parties from defaulting on the 
contract…While the above recommendation is our primary position, in the effort of 
giving the Commission options on how to handle this issue without requiring more 
round [sic] of comments, we propose the following alternative: in the event of a 
default by the supplier, it will pay the utility the higher of the value of that supplier’s 
contracted REC or the load weighted average winning REC price as posted by the 
Illinois Commerce Commission pursuant to Section 16-111.5(h), multiplied by the 
number of RECs that were the subject of the default. 

(WOW Response, October 18, 2010, p. 3) 

In its objections to the IPA Plan, ComEd recommended language that would 

eliminate collateral requirements for the one-year REC contract.  (Commonwealth Edison 

Company’s Verified Objections to the Procurement Plan of the Illinois Power Agency, 

October 4, 2010, pp. 22-23)  However, the IPA Response recommends the Renewable 

Energy Resource section that appears on page 4 of the Plan not be amended as sought 

by ComEd.  (IPA Response, October 18, 2010, p. 8) 

Currently, the Plan states: 

Renewable Energy Resources – Renewable Energy Credits (“REC”) for a single 
compliance year (June 2011 through May 2012). The IPA proposes to continue 
the consolidation of REC procurement processes and procedures started in 2010, 
and seek to unify standard terms and conditions between Ameren and ComEd 
with regard to REC contracts.  Therefore, the utilities’ REC contracts should 
include (1) collateral requirements that equal 10% of remaining contract value; and 
(2) unsecured credit limits for creditworthy REC suppliers. 
 

(Plan, September 29, 2010, p. 4, emphasis added) 

In its comments to the Draft Plan, Staff recommended the Plan specify REC 

collateral requirements and include unsecured credit limits for suppliers because, in 

Staff’s view, further negotiations during the procurement implementation process would 

be unlikely to achieve the IPA’s goal of unification (or harmonization) between the utilities’ 

one-year REC contracts with respect to collateral requirements.  (Comments by the Staff 
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of the Illinois Commerce Commission on the Illinois Power Agency’s Draft Power 

Procurement Plan dated August 16, 2010, submitted on September 15, 2010)  On this 

basis, Staff does not support WOW’s primary recommendation that “the Commission 

order the parties to discuss and agree upon mutually acceptable terms to discourage 

parties from defaulting on the contract.”  (WOW Response, October 18, 2010, p. 3)  

Nevertheless, WOW’s alternative proposal for substituting collateral requirements with a 

liquidated damages provision intrigues Staff because it could potentially balance the risk 

allocation between the utilities and REC suppliers in a manner that minimizes costs 

incurred by customers. 

Therefore, Staff recommends the Plan be modified to allow stakeholders the 

opportunity to vet WOW’s alternative proposal for liquidation damages as well as other 

credit requirement proposals that may minimize costs ultimately incurred by customers 

relating to the utilities’ one-year REC contracts.  Furthermore, in recognition of the IPA’s 

goal of harmonizing the utilities’ one-year REC contracts, any alternative credit 

requirements should be acceptable to both utilities in order to unify the credit 

requirements for one-year REC contracts to the maximum extent possible.  Specifically, 

Staff recommends adding the following language to page 4 of the Plan: 

, unless an alternative proposal is acceptable to the procurement administrators, 
the utilities, the IPA, Commission Staff and the procurement monitor. 

 
Even if the procurement administrators cannot agree on an alternative approach to credit 

requirements, this language would require uniform collateral requirements for the utilities 

that are less costly to suppliers than the collateral requirements included in ComEd’s 

current one-year REC contracts.  Moreover, this language would comport with the 

process described in the IPA Response to ComEd’s Objections, which states, “[t]he IPA 
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commits to negotiating this and other contract provisions as part of the contract terms 

and conditions negotiations, along with the Procurement Administrators, bidders, utilities, 

Staff and the Procurement monitor.  (IPA Response, October 18, 2010, p. 8)   

For all the foregoing reasons, Staff recommends the Commission modify page 4 of 

the Plan as follows: 

Renewable Energy Resources – Renewable Energy Credits (“REC”) for a single 
compliance year (June 2011 through May 2012). The IPA proposes to continue 
the consolidation of REC procurement processes and procedures started in 2010, 
and seek to unify standard terms and conditions between Ameren and ComEd 
with regard to REC contracts.  Therefore, the utilities’ REC contracts should 
include (1) collateral requirements that equal 10% of remaining contract value; and 
(2) unsecured credit limits for creditworthy REC suppliers, unless an alternative 
proposal is acceptable to the procurement administrators, the utilities, the IPA, 
Commission Staff and the procurement monitor. 
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III. CONCLUSION 

 Staff respectfully requests that the Illinois Commerce Commission approve Staff’s 

recommendations in this docket.  

 

       Respectfully submitted, 
 
 
 
       ___________________________ 
 JESSICA L. CARDONI 
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