
STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
NORTHERN ILLINOIS GAS COMPANY ) 
d/b/a NICOR GAS COMPANY   )  Docket No. 10-0562 
       ) 
Application pursuant to Section 8-104 and ) 
Section 9-201 of the Illinois Public Utilities  ) 
Act for consent to and approval of an Energy ) 
Efficiency Plan and approval of Rider 30,  ) 
Energy Efficiency Plan Cost Recovery and ) 
Related changes to Nicor Gas’ tariffs  ) 
 

MOTION TO STRIKE AND DENY THE REQUEST FOR AN EXPEDITED SCHEDULE 
OF THE CITIZENS UTILITY BOARD AND 

 THE PEOPLE OF THE STATE OF ILLINOIS 
 

NOW COME the Citizens Utility Board (“CUB”), by the through its attorneys, and the 

People of the State of Illinois, by and through Attorney General Lisa Madigan (“AG” or “the 

People”) (collectively, “the Consumer Advocates”), and pursuant to Illinois Commerce 

Commission (“ICC” or the “Commission”) rules, 83 Ill. Admin. Code 200.190, move to strike 

any and all mention of the fixed cost recovery mechanism as proposed as part of Rider 30, 

Energy Efficiency Plan Cost Recovery by Northern Illinois Gas Company d/b/a Nicor Gas 

Company (“Nicor” or the “Company”), on the grounds that it is not relevant to the proceedings 

required by 220 ILCS 5/8-104.  The Consumer Advocates also move to deny the Company’s 

request for a 90-day schedule on the grounds that it creates an undue burden for parties in the 

proceeding.  The motion should be granted for the reasons set forth below. 
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I. Nicor’s Request for a Fixed Cost Recovery Mechanism is Inappropriate Because it 
is Irrelevant to the ICC’s Review and Approval of the Company’s Energy Efficiency 
Plan. 

 
1.   The Public Utilities Act (“PUA” or “Act”) requires gas utilities serving more than 

100,000 customers as of January 1, 2009, to file a cost-effective energy efficiency plan 

with the Commission on or before October 1, 2010.  220 ILCS 5/8-104.  The Act gives 

the Commission authority to review and approve or disapprove by order the proposed 

Plan.  220 ILCS 5/8-104(f). 

A. A “fixed cost recovery mechanism” is not permitted under Section 8-104 of 
the Act. 

 
2.   Section 8-104(f) of the Act requires the Company to, in submitting its Plan, 

i. Demonstrate that its proposed energy efficiency measures will achieve the 
required energy savings; 

ii. Present specific proposals to implement new building and appliance standards that 
have been placed into effect; 

iii. Present estimates of the total amount paid for gas service expressed on a per 
therm basis associated with the proposed portfolio of measures; 

iv. Coordinate with the Department of Commerce and Economic Opportunity 
(“DCEO”) to present a portfolio of energy efficiency measures proportionate to 
the share of total annual utility revenues in Illinois from households at or below 
150% of the poverty level.  DCEO will target these programs to households with 
incomes at or below 80% of area median income; 

v. Demonstrate that its overall portfolio of energy efficiency measures, not including 
programs covered by item (iv), is cost-effective using the total resource cost 
(“TRC”) test and represent a diverse cross-section of opportunities for customers 
of all rate classes to participate in the programs; 

vi. Demonstrate that a gas utility affiliated with an electric utility required to comply 
with Section 8-103 of the Act has integrated gas and electric efficiency measures 
into a single program that reduces program or participant costs and appropriately 
allocates costs to gas and electric ratepayers.  DCEO shall integrate all gas and 
electric programs it delivers in any such utilities’ service territories, unless DCEO 
can show that integration is not feasible or appropriate; 

vii. Include a proposed cost recovery tariff mechanism to fund the proposed energy 
efficiency measures and to ensure the recovery of prudently and reasonably 
incurred costs of Commission approved programs; and 
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viii. Provide for quarterly status reports tracking implementation of and expenditures 
for the utility’s portfolio of measures and DCEO’s portfolio of measures, an 
annual independent review, and a full independent evaluation of the 3-year results 
of the performance and the cost-effectiveness of the utility’s and Department’s 
portfolios of measures and broader new program impacts and, to the extent 
practical, for adjustment of the measures on a going forward basis as a result of 
the evaluations.  The resources dedicated to evaluation shall not exceed 3% of 
portfolio resources in any given 3-year period. 

 
220 ILCS 5/8-104(f). 

.2. ICC rules require that irrelevant evidence be excluded in contested cases.  83 Ill. Admin. 

Code 200.610(a).  The Federal Rule of Evidence’s definition of relevance has been 

adopted by Illinois.  People v. Monroe, 66. Ill. 2d 317, 321-22 (1977).  “Relevant 

evidence means evidence having any tendency to make the existence of any fact that is of 

consequence to the determination of the action more probable or less probable than it 

would be without the evidence.”  Id., citing Federal Rule of Evidence 401 (internal 

quotations omitted). 

3.   Nicor filed a Petition with the Commission on September 29, 2010 requesting approval of 

an Energy Efficiency Plan (the “Plan”) and Rider 30, Energy Efficiency Plan Cost 

Recovery (“Rider 30”), pursuant to the requirements of Section 8-104 of the Act.  220 

ILCS 5/8-104.  In its Petition, Plan and supporting testimony, Nicor requests that the 

Commission also approve in this proceeding  a fixed cost recovery mechanism to recover 

“the fixed cost portion of the volumetric charges, as approved by the Commission in 

Nicor Gas’ last rate case, Docket Number 08-0363, that are not received by the Company 

because of the energy conservation efforts of the Plan.”  Nicor Ex. 3.0 at 7:163-165.  

Such a request is not only inappropriate and irrelevant in this proceeding, but contradicts 

the ICC’s conclusions with respect to the Company’s fixed cost recovery made in that 
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same case, as discussed in section II of this motion below.  To reconsider such a decision 

solely on the record presented in an energy efficiency proceeding is not only 

inappropriate, but would render meaningless the work of the Commission in that case. 

4.   No part of Section 8-104(f) of the Act allows the Company to recover “the fixed cost 

portion of the volumetric charges, as approved by the Commission in Nicor Gas’ last rate 

case, Docket Number 08-0363, that are not received by the Company because of the 

energy conservation efforts of the Plan.”  Id.  The Company’s fixed costs are not at issue 

in this proceeding, nor are they relevant to proving whether or not the Company’s plan, 

as filed, complies with the statutory requirements of Section 8-104. No other utility has 

requested fixed cost recovery as part of the proceedings required by Section 8-104 of the 

Act.  See ICC Docket 10-0564, North Shore Gas Company (“North Shore”) and The 

Peoples Gas Light and Coke Company (“Peoples”); Docket 10-0568 Central Illinois 

Light Company d/b/a Ameren CILCO, Central Illinois Public Service Company d/b/a 

AmerenCIPS Illinois Power Company d/b/a AmerenIP (“Ameren Illinois”); Docket 10-

0570, Commonwealth Edison Company (“ComEd”).   

5. The Commission’s decision whether or not to approve Nicor’s proposed energy 

efficiency plan, and the costs associated with that plan, are the sole issues properly 

presented in this proceeding.  Nicor’s request to recover lost revenues associated with its 

energy efficiency programs conflicts with the specific provisions of Section 8-104, which 

limits cost recovery to only the “costs of those measures” which are “approved energy 

efficiency measures,”  220 ILCS 5/8-104(e).the statutory limitation on cost recovery to 

“the 6. Nicor claims that its request to recover revenue associated with foregone therms 

tied to its energy efficiency program falls under the “costs” deemed recoverable under 
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Section 8-104(e) of the Act.  Nicor Ex. 3.0 at 8.  As shown above, no reference to 

recovering lost revenues associated with energy efficiency programs is included in this 

provision.  In fact, utility requests for such language to be included in Section 8-104 was 

specifically rejected during legislative negotiations in 2009 that led to the passage of S.B. 

1918 – a package of new laws that included Section 8-104, an on-bill financing provision 

(220 ILCS 5/19-140), a percentage of income payment plan statute (220 ILCS 5/8-105, 

305 ILCS 20/18) and other provisions.  Nicor participated in those negotiations, and 

knows that to be the case. Its attempt to now claim that foregone revenues associated with 

conservation and efficiency are ided within recoverable program expenses under Section 

8-104(e) is simply disingenuous, in addition to being legally unsustainable. 

B. Nicor’s request to include a “fixed cost recovery mechanism” to compensate 
the company for any “lost” revenues associated with its energy efficiency 
measures has been recently litigated and rejected by the Commission. 

 
7. In both its Petition and the testimony of Nicor witness Malcolm Quick, the Company 

argues it should be permitted to recover “forgone therm deliveries” resulting from its 

proposed energy efficiency program.  Nicor Petition at 4-5; Nicor Ex. 3.0 at 8:166-173.  

The Company claims any reduction in its volumetric deliveries associated with its energy 

efficiency program will “reduce the recovery of its Commission-approved fixed costs 

through its volumetric charges.”  Id.  Nicor avers that its current distribution rate structure 

, approved in by the Commission just last year in Docket No. 08-0363,  “penalizes Nicor 

Gas financially for successful conservation efforts.”  Nicor Ex. 3.0 at 8:182-183. 

8. The Commission has already heard and rejected these exact arguments as recently as 

2009, in Nicor’s last rate case.  In Docket No. 08-0363, Nicor sought approval of its 

proposed Rider VBA, which would make monthly adjustments for the difference between 



6 

 

the average distribution revenue per customer (as determined in the case) and the actual 

average revenue per customer.  ICC Docket No. 08-0363, Order of March 25, 2009 at 

138-154 (“2009 Nicor Rate Order”).  Nicor argued in that case that the Company needed 

to recoup reductions in per customer usage due to conservation, weather and economic 

conditions in order to fully recover its fixed costs.  Id. at 139. The proposed Rider 28, 

Volume Balancing Adjustment (“Rider VBA”) was, according to Nicor, designed to 

break the direct link between delivery volumes and Nicor’s recovery of its fixed costs.  

Id. at 138.  Just like Nicor’s assertions in the instant case that “(a) portion of these therm 

reductions would recover fixed costs that Nicor Gas does not recover in its volumetric 

distribution charges” (Nicor Ex. 3.0 at 8:168-169), the Company in the 2009 rate case 

stated that “most of the operating costs that are included in its base rates are fixed costs 

because Nicor will incur those costs without regard to the volume of gas it delivers.”  

2009 Nicor Rate Order at 139, citing Nicor Ex. 12.0 at 20.  Even then the Company 

argued it was being penalized for offering energy efficiency measures:  “Nicor’s current 

rate design penalizes it financially when consumers conserve energy, even though 

conservation is in the public interest and in the best interest of ratepayers.”  Id. at 140-

141, citing Nicor Ex. 12.0 at 22, 24-25. 

9 The problem here for Nicor is that rather than adopt Rider VBA, however, the 

Commission addressed the perceived need to offset claimed per customer usage reduction 

by implementing the Company’s own proposed alternative to Rider VBA:  “Alternative 

Rate 1” rate structure. which significantly increased Nicor’s fixed customer charge to 

recover 80% of the Company’s fixed cost, with the remaining costs being recovered in 

variable charges.  Id. at 137.  The notion that reductions in usage due to conservation 
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(and energy efficiency) should be recovered through a rider was specifically rejected by 

the Commission.  Id.  As a result, Nicor’s attempt to re-litigate its preference for rider 

recovery of lost revenues due to efficiency and conservation through this Section 8-104 

filing should be rejected. 

C. Nicor’s Request to Recover Lost Revenue in a Rider Outside of the Context 
of a Rate Case Runs Afoul of Illinois Law Restricting  the Use of Cost 
Recovery Riders to Strictly Specified Circumstances Because of the Dangers 
of Single-Issue Ratemaking 

 
10. Nicor’s request to recover lost revenues as a result of energy efficiency programs should 

also be denied because Illinois law does not permit the use of riders to recover lost 

revenues. Commonwealth Edison Co. v. Ill. Commerce Comm’n, et al., 2010 Ill. App. 

LEXIS 1057, (2nd District 2010) at 37 (“Commonwealth Edison”).   

11. In Commonwealth Edison, the Illinois Appellate Court specifically examined and 

outlined the conditions under which Commission approval of riders as cost recovery 

mechanisms is permissible.  Commonwealth Edison, No. 2-08-0959 at 10-11 and 34-43.  

The Court noted the risk of single-issue ratemaking requires that all riders be closely 

scrutinized to prevent overstatement or understatement of the overall revenue 

requirement.  Rejecting the consideration of changes to a particular portion of a utility’s 

revenue requirement in isolation, the Court concluded that the exceptional circumstances 

necessary to justify a rider arise only when the proposed rider is designed to “recover a 

particular cost if (1) the cost is imposed upon the utility by an external circumstance over 

which the utility has no control and (2) the cost does not affect the utility’s revenue 

requirement,” Id. at 41-42 (emphasis added)  



8 

 

12. The Company’s petition references Section 9-201 of the Act, in addition to Section 8-

104.  See caption above.  The purpose of Section 9-201 is to provide for reasonable rates: 

the ICC must “establish the justness and reasonableness of the proposed rates or other 

charges, classifications, contracts, practices, rules or regulations…”  220 ILCS 5/9-

201(c).  The Commission has the responsibility of determining proposed utility rate 

increases, and shall establish rates that it finds are just and reasonable.  220 ILCS 5/9-

201(c).  The Company always retains the option to file a general request to increase its 

delivery service rates under Section 9-201 if it feels its current rates are not recovering its 

costs.     

13. As noted above, the Commission has already considered and denied a request by Nicor 

Gas for a fixed cost recovery mechanism in its most recent rate case.  If Nicor were to in 

some way see any earnings erosion as a result of its energy efficiency programs that 

necessitate an adjustment to rates, the Company can avail  itself to the rate adjustment 

mechanism of Section 9-201, wherein a complete analysis of the Company’s expenses 

and revenues can be undertaken under the Commission’s test year rules.  220 ILCS 5/9-

201; 83 Ill.Admin.Code Part 285.   

14. For all of the reasons discussed above, the Consumer Advocates move to strike the 
following:  

• Nicor Gas Ex. 1.0 at 7, Lines 142-149 

•  Nicor Gas Ex. 3.0 at 6, Lines 121-124 

• Nicor Gas Ex. 3.0 at 7-8, Lines 162-173 

• Nicor Gas Ex. 3.0 at 8-9, Lines 174-204 

• Nicor Gas Ex. 3.0 at 9-10, Lines 205-214 

• Nicor Gas Ex. 3.0 at 10, Lines 215-229 

• Nicor Gas Ex. 3.0 at 10, Lines 230-237 
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• Nicor Gas Ex. 3.1 at 2-3 

• Nicor Gas Ex. 3.3 in its entirety. 

 

II. THE COMPANY’S REQUEST FOR A 90-DAY SCHEDULE CREATES AN 
UNDUE BURDEN FOR OTHER PARTIES IN THE PROCEEDING 
 

15. In its Petition, the Company requests the Commission to consider its Plan pursuant to 

Section 5/8-104 of the Act and either approve or disapprove it on a 90-day schedule.  220 

ILCS 5/8-104.  The Consumer Advocates move that the Company’s request for a 90 day 

schedule be denied because Section 8-104 of the Act does not include a timing 

requirement for gas utilities’ energy efficiency plans.  220 ILCS 5/8-104(f).   

16. Electric efficiency guidelines for utilities became part of the PUA in 2007, as Section 12-

103.  PA 95-481 (2007).  In 2009, the General Assembly reviewed the electric energy 

efficiency portfolio standard, and created a similar standard for natural gas utilities.  PA 

096-0033 (2009), 220 ILC 5/8-104; 220 ILCS 5/8-103.  While the two portfolio standards 

have many similar provisions for the ICC to consider in its approval of utility plans, one 

key difference is relevant here: the General Assembly did not include a requirement that 

ICC review, and approval, of natural gas energy efficiency plans be completed within 

threemonths after submission.  See e.g. 220 ILCS 5/8-103(f) (ICC review of electric 

utility energy efficiency plans).  The sole exception the General Assembly made was in 

the exception in the case of an integrated gas and electric utility.   

17. Section 8-104(f) of the Act requires the Company to show the following: 

vi. Demonstrate that a gas utility affiliated with an electric utility required to 
comply with Section 8-103 of the Act has integrated gas and electric 
efficiency measures into a single program that reduces program or 
participant costs and appropriately allocates costs to gas and electric 
ratepayers.  DCEO shall integrate all gas and electric programs it delivers 
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in any such utilities’ service territories, unless DCEO can show that 
integration is not feasible or appropriate. 

 
220 ILCS 5/8-104(f)(6). 

18. Nicor argues that since it is requesting the ICC approve several energy efficiency 

measures that are offered jointly with an electric utility (ComEd), the Commission should 

also consider the Company’s plan within the same time frame.  Petition at 2-3.   

19. It is irrelevant that a portion of its Plan includes joint programs with an electric utility.  

Out of eleven programs described in Nicor’s plan, six are “joint” programs “where there 

is a high degree of partnership, potentially including the utilities jointly hiring 

implementation vendors” offered with ComEd.  Nicor Gas Ex. 1.0 at 19-20.  The 

Company is not “affiliated with” ComEd for the purposes of Section 8-104.  Simply 

having joint programs with another utility does not rise to the level of affiliation that 

would make an identical schedule feasible or practicable.   

20. Despite being subject to the exact same standards as Nicor Gas, neither North Shore and 

Peoples have not requested a 90-day schedule.  See Petition, ICC Docket 10-0564.  Both 

North Shore and Peoples propose offering programs jointly with ComEd.  Neither 

company has request an expedited schedule. 

21. The Company’s request creates an undue burden on other parties in the proceeding.  This 

is the first time a Section 8-104 proceeding has been litigated and both the ICC and the 

Consumer Advocates should take time to carefully consider the Company’s Plan.  The 

Consumer Advocates have intervened or plan to intervene in the following dockets: 

Dockets No. 10-0519 and 10-0520 (investigation into compliance with the efficiency 

standard requirement of Section 8-103 of the Public Utilities Act); Dockets No. 10-0537, 
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10-0565, 10-0566 and 10-0567 (reconciliation of energy efficiency riders); and all of the 

dockets open to review utility filings required by Sections 8-103 and 8-014 of the Act 

(Dockets 10-0564, 10-0568, and 10-0570).  Participating in the dockets detailed above 

will require time, personnel, and access to witnesses.Given the Consumer Advocates 

smaller staff and budgets, Nicor’s request poses an undue burden on the Consumer 

Advocates’ participation. 

 

WHEREFORE, for the above reasons, the Consumer Advocates respectfully request that 

the designated portions of the direct testimony of James J. Jerozal Jr. and Malcolm Quick be 

stricken, including portions of Nicor Gas Exhibits 3.1 and the entirety of Exhibit 3.3, and the 

Company’s request for a 90-day schedule be denied. 

 

October 25, 2010    Respectfully submitted, 

CITIZENS UTILITY BOARD 

 
Julie Soderna, Director of Litigation 
Kristin Munsch, Attorney 
Celia Christenson, Attorney 
309 W. Washington St., Ste 800 
Chicago, IL 60606 
(312) 263-4282 
(312) 263-4329 (fax) 
kmunsch@citizensutilityboard.org 
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100 West Randolph Street, 11th Fl. 
Chicago, IL 60601 
(312) 814-7203 
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