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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Commonwealth Edison Company,   ) 
       ) 

 Proposal to establish Rider PORCB  )  Docket No. 10-0138 
(Purchase of Receivables with Consolidated: ) 
Billing) and to revise other related tariffs.  ) 

 (Tariffs filed on January 20, 2010)   )    

 
BRIEF ON EXCEPTIONS OF 

THE CITIZENS UTILITY BOARD  
  
Pursuant to section 200.830 of the Rules of Practice of the Illinois Commerce 

Commission (the “Commission”) and the schedule established by the Administrative Law Judge 

(“ALJ”), the Citizens Utility Board (“CUB”) hereby submits its Brief on Exceptions in the 

above-captioned matter.  CUB’s Brief on Exceptions responds to the ALJ’s Proposed Order (the 

“Proposed Order” or “PO”) dated October 7, 2010.  CUB’s Brief on Exceptions addresses two 

issues:  (1) the Proposed Order’s rejection of the fixed $0.50 per-bill charge on electric suppliers, 

instead imposing a 0.44% recovery charge (Proposed Order at 22-24), and (2) the Proposed 

Order’s conclusion adopting Staff’s recommendation to limit ComEd’s consolidated billing 

(“CB”) adjustment rate for the First Application Period to the amount that Commonwealth 

Edison (“ComEd”) originally proposed.  Id. at 36.  Each issue will be addressed in turn. 

Exception #1- The Proposed Order should be modified so that electric suppliers are charged a 
$0.50 per-bill charge as opposed to a percentage charge.  

 ComEd proposed recovering its implementation and administrative costs through a fixed 

charge of $0.50 per bill.  This $0.50 was negotiated between ComEd, ICEA, and RESA.  See 

ComEd Ex. 1.3.  As ComEd noted in its brief, CUB supported that recommendation as well 

because it allows ComEd to recover its costs while encouraging growth in the electric choice 

market.  ComEd Initial Brief at 12.  The Proposed Order incorrectly rejects the proposed 
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settlement and instead adopts the position of Staff , finding that ComEd should recover its costs 

through a 0.44% charge on each bill.  The Proposed Order’s recommendation should be rejected 

because it inhibits growth of the electric choice market by potentially discouraging RESs from 

participating in the market with the effect that residential consumers will be paying a 

disproportionate share of ComEd’s costs. 

 A fixed, per-bill charge encourages market growth because it encourages high-use 

customers as well as to lower-use customers to participate in the competitive market.  ComEd 

Initial Brief at 19.  High-use customers are less likely to switch to a RES if they face a 

percentage-based charge for doing so.  ComEd Initial Brief at 16.  In a competitive market, 

higher-use customers should be able to win a better price for themselves because they have more 

bargaining-power than a lower-use customer.  A percentage-based charge will discourage higher-

use customers from the market, inhibiting market growth as a result.  ICEA Initial Brief at 8-9.  

It should be noted that “RESA and ICEA, representing some 15 RESs, have maintained support 

for the proposed rate structure precisely because it strikes the right balance of encouraging 

participation and timely cost recovery.”  ComEd Initial Brief at 19.  A fixed-bill charge does not 

necessarily mean that low-use customers will not be marketed-to, but choosing a $0.50 per-bill 

charge will allow the market to develop in a more orderly fashion.  Though it remains to be seen 

to what extent consumers will benefit from a competitive electric choice market, CUB sees 

potential for consumer benefit if the competition is fair and open.  

For all of the reasons noted above, the Proposed Order’s conclusion on this issue should 

be rejected.  CUB proposes that Section V.F at pages 22-24 be modified as shown below. 
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According to ComEd’s witness Mr. Garcia, ComEd currently serves 
approximately 3.7 million residential customers that are eligible for POR 
and UCB services (Tr. 29).  However, ComEd only serves a number that 
is less than 300,000 non-residential customers that are eligible for these 
services (Id.).  These estimates are some indicia that, with ComEd’s 
proposal, retail electric suppliers would have a much easier time gaining 
profit, if they merely marketed to the higher-end commercial users, 
leaving lower-end users without the benefit of competition.  Yet, there 
are no indicia that this was the intent of the General Assembly.  In fact, 
tThe intent stated in the applicable law (above) is quite the contrary; it 
envisions that all Illinoisans should have the benefit of competition.  If 
retail electric suppliers passed on ComEd’s proffered $0.50 per-bill 
charge to their customers in the manner in which ComEd bills them, 
effectively, lower-end (in usage) PORCB customers would subsidize the 
higher-end users.  No party has proffered anything to indicate that this 
was the intent of the General Assembly.  In fact, the statement of 
legislative intent indicates the opposite, which is, that all Illinoisans 
should benefit from the services of retail electric suppliers.  All 
Illinoisans, necessarily, includes those persons or entities that do not use 
much electricity.  Ordering a per-bill, fixed charge will enable the electric 
supply market to develop in a fair and open way, encouraging RESs to 
market to both high and low use customers.  There has been no evidence 
presented that low-volume customers will not be marketed to under 
PORCB with a per-bill, fixed charge in place.  In fact, RESA calls such 
claims “speculative” at best.  (RESA Reply Brief at 9-10).  A percentage-
based charge would inhibit market competition by discouraging high-use 
customers from switching to a RES.  Therefore, we conclude that 
ComEd’s proffered $0.50 cent, per-bill, fixed charge is not in accord with 
the General Assembly’s articulated purpose, which is stated in 220 ILCS 
5/16-118(a), and is stated above.  achieves the legislature’s intent by 
encouraging the market to grow, which should benefit all Illinois 
consumers. 

Thus, to aid in the sustained profitability of retail electric suppliers 
in ComEd’s territory, which could help to ensure that competition 
endures and thrives in Illinois, we decrease the discount rate in the 
manner that was proffered by Commission Staff as an alternative to 
Staff’s original proposal.  We conclude that Staff’s alternative recovery 
charge of 0.44%, as opposed to 0.68%, should be imposed here.  Also, it 
is in the best interests of Illinoisans in ComEd’s service territory if there 
were one single charge for uncollectibles, as opposed to one uncollectible 
charge for residential customers and a different uncollectible charge for 
commercial customers.  ComEd shall amend its tariffs to reflect this 
charge, which is 1.727% (2.239% + 1.215% divided by two).  Adoption 
of Staff’s proposal, in this regard, acknowledges that, given that ComEd 
services the third-largest metropolis in the United States, (Chicago) there 
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are many customers that are classified as “small commercial customers” 
in ComEd’s service territory than there are in Ameren’s service territory, 
while still acknowledging the intent of the legislature, stated above, 
which was to provide alternative electric supplier services to all Illinois 
residents/businesses, regardless of the small size of their consumption.  

Arguments Regarding Discrimination  
At the outset, we note that, when proffering discrimination claims, 

ComEd does not argue that, using Staff’s approach, it would not be able 
to recover its PORCB costs on a timely basis.  Instead, ComEd argues 
that Staff’s approach discriminates against larger-use customers.  
However, it is difficult to fathom why management at ComEd would care 
if its competitors, retail electric suppliers, imposed a charge in a manner 
that discriminated against a certain type of customer.  Indeed, an 
argument could be made that, except for the fact that language in 
ComEd’s tariffs are at issue, ComEd lacks standing to make this 
argument, as, it could appear that ComEd has no personal stake in the 
outcome of this issue.  (See, e.g., Wexler v. Wirtz Co., 211 Ill. 2d 18, 23, 
809 N.E.2d 1240 (2004); Village of Lake Villa v. Stokovich, 211 Ill. 2d 
105, 119-20, 810 N.E.2d 13 (2004), concluding that, in order for a party 
to establish that it has standing to legally challenge another party’s 
actions, the challenging party must establish that he or she sustained, or 
be in immediate danger of sustaining a direct injury as a result of 
enforcement of the challenged action).   

We also note that ComEd’s position appears to be at least 
partially based upon the belief held by some ComEd witnesses that low-
use customers are low-income customers.  (See, ComEd Ex. 6.0 at 9).  
This suggests that low-income customers should be treated in a manner 
that is different than those with high income, as, ComEd has proffered 
testimony indicating that retail electric suppliers should not pursue low-
use customers.  (See, e.g., ComEd Ex. 3.0 at 10, “[L]ike a fisherman, a 
RES will throw the little fish. . .  back in the water.”).  However, this 
Commission has had a long-standing policy of upholding the 
Constitutional requirement that persons should not be treated differently 
based upon the fact that they have low income.  (See, e.g., Douglas v. 
California, 372 U.S. 353, 83 S. Ct. 814 (1963), finding that 
discrimination, based upon the fact that a person is low-income, is 
unconstitutional.).    

Moreover, common sense dictates that myriad reasons can 
account for low use of electricity (e.g., use of highly-efficient appliances, 
use of conservation methods, etc.).  Only one of those reasons would be 
related to income.  Therefore we decline to equate low use of electricity 
with low income.   
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Additionally, ComEd currently serves approximately 3.7 million 
residential customers that are eligible for POR and UCB services.  (Tr. 
29).  However, ComEd only serves a number that is less than 300,000 
non-residential customers that are eligible for these services.  (Id.).  Staff 
currently is of the opinion that the average monthly electric consumption 
for a residential customer is 700 kilowatt hours.  (See, e.g., Staff Posttrial 
Brief at 20).  These facts are some indicia that there is a vast market for 
alternative electric suppliers to serve residential customers in ComEd’s 
service territory, many of whom, are low-use customers.  ComEd proffers 
no reason for this Commission to devise a PORCB structure that 
discourages retail electric suppliers from tapping this market, which, in 
turn, could supply a useful service to residential customers, as well as 
low-use commercial customers.   

We must point out that POR and UCB services are optional.  
Alternative electric suppliers are always free to supply electricity to their 
customers without POR or UCB services.  

According to ComEd’s witness Mr. Garcia, it is the retail electric 
supplier that will be billed for these services, not the end-user consumer.  
(ComEd Ex. 3.0 at 7). It therefore is inaccurate to state that the issue here 
in terms of discriminatory provision of services to the end user.  Further, 
no party has attempted to articulate a McDonnell-Douglas prima facie 
case.  (See, Citizens Utility Board v. Ill. Commerce Commission, 315 Ill. 
App. 3d 928, 937-39, 735 N.E.2d 92 (1st Dist. 2000). They, therefore, 
have not established the requisite elements to establish their claim that 
Staff’s proposal discriminates against high-use customers.  (Id.).   

Nor could these entities effectively articulate a discrimination 
claim against large-user consumers.  It is the retail electric supplier who 
receives this charge, and, who is therefore free to pass it on in any 
manner, in which, that supplier sees fit.  (See, e.g., ComEd Ex. 3.0 at 7).  
No showing has been made that retail electric suppliers have standing to 
assert the rights of their customers.   

We note that there has been no showing here that, if larger-use 
customers receive a higher PORCB bill, they will not, nevertheless, 
receive a lower bill with PORCB services.  Therefore, any argument that 
larger-use customers using POCB services will suffer, if a percentage 
charge is imposed, is without merit.  Additionally, since there are so 
many residential customers that could take PORCB services, as opposed 
to commercial customers, it also may be possible that lower-use 
customers may make up through the volume of customers what they lack 
in actual usage per customer.  While ComEd contends that its costs per 
bill are constant, high-use customers use a greater amount of retail 
electric supplier service.  However, it is the policy of this State to reduce 
overall energy consumption.  (220 ILCS 5/8-103).  The subsidy proposed 
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by ComEd and by various retail electric suppliers does not further this 
policy.  

 

Exception #2- The Proposed Order should be modified so that ComEd is restricted to 
recovering the costs of PORCB through Rider PORCB and not through its revenue 
requirement in a rate case 

Because Rider PORCB has not yet been implemented, ComEd has included its costs 

associated with PORCB in its revenue requirement in the pending rate case.  ComEd Initial Brief 

at 28.  ComEd initially estimated its costs to be about $12.6 million, and has since increased that 

estimate to about $17.6 million.  ComEd Initial Brief at 21.  The Proposed Order allows for 

ComEd to include in the CB Adjustment rate for the First Application Period only the amount 

that ComEd originally proposed for the costs of PORCB, $12.6 million. Proposed Order at 36.  

The Proposed Order’s conclusion on this point should be rejected. 

Any costs that flow through the rate case that are not recovered through Rider PORCB 

will be inappropriately charged to consumers.  Even if ComEd’s costs are valid, residential 

customers will lose their ability to be reimbursed by electric suppliers if they are pushed into a 

rate case and not collected through Rider PORCB.  Every penny spent by consumers to facilitate 

PORCB should be returned to them by suppliers through the recovery mechanism designed by 

ComEd, authorized by statute, and approved by the ICC in this proceeding.  The Proposed 

Order’s finding on this point puts that outcome at risk.  For all of the reasons noted above, the 

Proposed Order’s conclusion on this issue should be rejected.  CUB proposes that Section V.O at 

page 36 be modified as shown below.   
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Analysis and Conclusions  

In this proceeding, this Commission is not approving any costs.  
Here, in this docket, we are only approving the recovery mechanism for 
prudently-incurred costs.  We further agree with Staff that the substantial 
increase in cost estimates on the part of ComEd is troubling, due to the 
fact that these costs have not been substantiated.  We note that while the 
Commission is not approving any expenditure, ComEd witnesses have 
stated, more than once, that ComEd has made expenditures during the past 
two years that are for its PORCB program.  ComEd has provided no 
reason to indicate that its expenditures cannot be substantiated.  However, 
Staff’s concern, articulated in its Reply Brief, which is, essentially, that 
ComEd may need to request and receive approval to defer costs in a 
manner that is at variance from accounting rules, is a valid one.  
Therefore, while we are not requiring ComEd to furnish documentation at 
this time, we urge ComEd to consult with Staff regarding the proper 
accounting procedures/variances from those procedures involved for the 
PORCB program after the completion of this docket. 

 
While ComEd vigorously objects to Staff’s requests for 

verification of its cost estimates, there is nothing unusual in Staff’s 
requests for assurances that ComEd’s cost estimates were valid.  We note 
that ComEd’s $0.50 cost recovery mechanism proposal, and, the 
percentage proposal that Staff recommended as a cost recovery 
mechanism, were based upon the original estimate of costs made by 
ComEd.  Yet, tThe (approximately) 40% cost increase was made for the 
first time in rebuttal testimony.  Since ComEd has not substantiated the 
veracity of its (approximately) 40% cost increase, it should be limited to 
recover the amount, upon which, the parties in this proceeding based their 
proposals. However, so long as ComEd can demonstrate that these costs 
are valid, they should be included in the First Application Period so as to 
avoid being placed instead into ComEd’s revenue requirement in a rate 
case.  We therefore decline to adopt Staff’s recommendation to limit 
ComEd’s CB Adjustment rate for the First Application Period to the 
amount that ComEd originally proposed, which is $12,596,214. and 
instead find that ComEd’s adjusted estimate should be used. Causing 
ComEd to place costs for support of PORCB in base rates risks is an 
outcome would fail to fully reimburse consumers for costs they will have 
incurred to facilitate electric choice, when in fact it is the electric supplier 
community which have caused the costs.  After the First Application 
period, ComEd may file a new tariff reflecting its new cost estimates. 
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CONCLUSION 

For the reasons discussed herein, CUB respectfully requests that the Commission modify the 

Proposed Order in accordance with the arguments and exceptions language provided.   

Dated: October 22, 2010  

      
 Respectfully submitted,  
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