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APPENDIX 
 
I. Exception 1: The Rate of Return Adopted by the Proposed Order Is Not Based on 

Substantial Evidence and Ignores the Most Probative Evidence.  
 
Alternative 1:  Adoption of ComEd’s Proposed Rate of Return 
 
 The last full paragraph on page 41 should be modified as follows:   

Staff further argues that ComEd’s proposal essentially allows it to receive 
compensation for a risk that it is not incurring.  This, Staff contends, violates the 
landmark utility case on this issue, Bluefield Water Works v. Public Service 
Commission, 262 U.S. 679, 692-93 (1923).  (Staff Reply Brief at 26).  Staff 
further avers that its determination of the rate of return on rate base here was 
derived from a sample of companies with credit ratings that are similar to that of 
ComEd.  Here, the applicable credit rating for ComEd was A-.  Staff points out 
that Ms. Abbott, ComEd’s expert witness, acknowledged that ComEd’s current 
A-credit rating already reflects any negative regulatory environment that could 
exist in Illinois.  Staff concludes that therefore, any negative regulatory 
environment that Illinois may have is already “built in,” so to speak, to Staff’s 
recommended rate of return.  Staff concludes, essentially, that therefore, Ms. 
Abbott’s expressions about the fears that investors might have regarding investing 
in an Illinois utility are not well-founded.  (Staff Reply Brief at 26-27).   
 

 The Analysis and Conclusions section on pages 45 through 48 should be deleted and 

replaced with the following: 

As an initial matter, this Commission notes that in its AIU POR Order, the 
Commission was “not entirely comfortable with the process Staff used in its 
Initial Brief to establish its proposed [] rate of return.  Nevertheless, the 
Commission believes that of the alternatives available in the record, the [] rate of 
return [proposed by Staff] is the best available option.” (See Final Order, ICC 
Docket No. 08-0619 (August 19, 2009)).  In the present docket, however, Staff 
proposes the same methodology despite the fact that this Commission previously 
expressed that it lacked full confidence in this approach. 
 
Here, the Commission cannot adopt such an approach in light of the substantial 
record evidence of risk introduced by both Staff and ComEd.  In the AIU Order, 
AIU’s cost estimates were much lower and Staff did not indicate any intent to 
challenge those costs.  In the present docket, however, the cost estimates are over 
$20 million.  Staff has challenged nearly half of those costs in this docket, and has 
further indicated its intent to challenge ComEd’s cost recovery in future 
reconciliation proceedings.  Given this Commission’s limited and qualified 
adoption of the rate of return in the AIU Order, we decline to extend it here where 
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there is ample record evidence of risk.  We find that the risk demonstrated here 
warrants adoption of a rate of return that is the same as the most recently 
approved rate of return for ComEd in its last rate case, which is currently 10.3%. 
 

 Finding (7) of the Finding and Ordering Paragraphs should be deleted as follows: 

(7) the rate of return authorized herein is 6.71%, with a 6.61% return on 
 common equity. 

 
Alternative 2:  Adoption of Staff’s Rate of Return 
 
 The last full paragraph on page 41 should be modified as follows:   

Staff further argues that ComEd’s proposal essentially allows it to receive 
compensation for a risk that it is not incurring.  This, Staff contends, violates the 
landmark utility case on this issue, Bluefield Water Works v. Public Service 
Commission, 262 U.S. 679, 692-93 (1923).  (Staff Reply Brief at 26).  Staff 
further avers that its determination of the rate of return on rate base here was 
derived from a sample of companies with credit ratings that are similar to that of 
ComEd.  Here, the applicable credit rating for ComEd was A-.  Staff points out 
that Ms. Abbott, ComEd’s expert witness, acknowledged that ComEd’s current 
A-credit rating already reflects any negative regulatory environment that could 
exist in Illinois.  Staff concludes that therefore, any negative regulatory 
environment that Illinois may have is already “built in,” so to speak, to Staff’s 
recommended rate of return.  Staff concludes, essentially, that therefore, Ms. 
Abbott’s expressions about the fears that investors might have regarding investing 
in an Illinois utility are not well-founded.  (Staff Reply Brief at 26-27).   
 

 The Analysis and Conclusions section on pages 45 through 48 should be deleted and 

replaced with the following: 

As an initial matter, the Commission notes that ComEd is correct in its assertion 
that it is unlikely to be able to arrange for project financing that will isolate 
financing these capitalized costs for some preferred low interest rate.  We further 
appreciate that the risks introduced by Staff’s challenges to ComEd’s costs create 
an increased level of risk that warrants a higher rate of return than that proposed 
by Staff.  To address this issue, the Commission has imposed no cap on ComEd’s 
ability to recover its prudently incurred costs.  At the same time, however, we 
agree with Staff that, in light of the rider reconciliation mechanism, the risk 
associated with cost recovery appears to be less here than what ComEd normally 
faces. 
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After giving thorough consideration to the competing arguments, the Commission 
adopts Staff’s position.  The Commission believes that the overall risk of a 
company is a function of the risk of the individual assets of the company.  Thus, a 
company’s overall cost of capital relates to the riskiness of the individual assets 
owned by the company.  The Commission has, for example, observed differences 
in risk and authorized rates of return on common equity for electric, natural gas, 
and water utilities.  These differences can be attributed, at least in part, to 
differences in the risk associated with the underlying assets employed by the 
respective utilities.  In a traditional rate case, it is not necessary to focus on the 
risk of individual assets included in rate base.  In this instance, however, the 
assets on which ComEd seeks a return are to be reflected in a rider mechanism, 
which includes a reconciliation process, rather than through base rates. 
 
Although we adopt Staff’s proposal, we note here as we did in the AIU POR 
Order that the Commission is not entirely comfortable with Staff’s methodology, 
but finds it preferable to adopting ComEd’s approach of adopting the most 
recently approved rate of return for ComEd in its last rate case.  As a result, our 
adoption of Staff’s proposal here is limited to this proceeding only.  The 
Commission is free to review and adopt alternative approaches in future cases 
based on the facts of those cases. 

 

II. Exception 2: The Proposed Order Unlawfully Imposes a Cap on ComEd’s Ability 
to Recover Its Prudently Incurred Costs. 
 

The first full paragraph on page 35 should be deleted as follows: 

Staff’s states, in its Reply Brief, that its questioning of ComEd’s PORCB costs is 
not one that seeks to pre-approve (or deny) these costs, in advance of any 
prudency review.  Rather, Staff continues, in the past, this Commission has 
questioned whether ComEd has requested and received approval to defer costs in 
a manner that is at variance from accounting rules that are consistent with the 
proper accounting treatment for certain costs.  Staff reiterates that the PORCB-
related costs that ComEd has already incurred are costs that would be capitalized.  
(Staff Reply Brief at 18-19).   
 

 On page 35, the following paragraphs should be inserted immediately beneath the header 

“ComEd’s Position” as follows: 

ComEd’s Position 
 
ComEd responded to Staff’s concerns by noting that they appear to be driven by 
ComEd’s revisions to its cost estimates in early June 2010.  ComEd explained in 
its response to Staff data requests TEE 2.03 and TEE 2.04 that the change in the 
cost estimates was the result of a revised allocation of the total costs, and not an 
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identification of new project costs.  ComEd identified and revised the allocations 
in the course of preparing its recent rate case filing, which was filed on June 30, 
2010.  (Staff Cross Exs. 5 & 6.)  ComEd noted that it was unclear why Staff finds 
the revised cost estimates “troubling” given that Mr. Clausen anticipated that the 
estimates might change during the implementation phase.  (Staff Init. Br. at 60; 
Clausen Dir., ICC Staff Ex. 1.0, 19:406-407.) 
 
With respect to Staff’s proposal to impose a temporary cap on ComEd’s cost 
recovery equal to its initial cost estimates, ComEd responded that this proposal is 
unlawful and should be rejected.  ComEd explained that a cap violates the 
statute’s provision that the utility shall recover “any reasonable start-up and 
administrative costs” and that the tariff shall provide for the recovery of all of the 
“prudently incurred costs associated with the provision of this service…”  220 
ILCS 5/16-118(c).  Moreover, ComEd cited the Commission’s recent order 
approving ComEd’s on-bill financing program, which rejected arguments to 
arbitrarily cap ComEd’s costs because there, like here, the statute provided for 
recovery of all of the utility’s prudently incurred costs.  (Commonwealth Edison 
Co., ICC Docket No. 10-0091, at 35 (Final Order, June 2, 2010); see generally 
ComEd Init. Br. at 18-19.)  ComEd noted that all of its costs are subject to a 
prudence review, and, as Staff witnesses Mr. Clausen and Ms. Ebrey admit, such 
a review will be conducted in the reconciliation proceedings.  Accordingly, there 
is no basis to disallow, cap or reduce ComEd’s cost recovery at this time. 
 
The last full paragraph on page 35 should be modified as follows: 
 
According to ComEd, in light of the questions that Staff has posed in its rebuttal 
testimony, if it removes these costs from its revenue requirement in anticipation 
of recovery through Rider PORCB, and some of these costs, the ones that are 
allocated to consolidated billing, are later deemed to be not recoverable, ComEd 
will not recover these costs in a timely manner, if at all.  ComEd explained that 
because the parties to this docket have the benefit of ongoing discovery in 
ComEd’s currently pending rate case in ICC Docket No. 10-0467, the costs 
allocation issue can be reviewed as part of that case.  ComEd noted that that case 
is currently in the initial discovery phase, and parties would have ample time to 
determine which costs should remain in base rates and which should be allocated 
to Rider PORCB.  If those costs are determined to be more appropriately 
recoverable in base distribution rates, ComEd stated that appropriate adjustments 
will be made to remove them from Rider PORCB.  According to ComEd, this 
approach ensures both proper allocation and timely cost recovery.  It further 
asserts that Staff’s challenges are “improper” because Staff witness Ms. Ebrey’s 
proposals on this issue, allegedly, introduce a substantial risk, which, if adopted, 
would leave ComEd with less than dollar for dollar recovery.7   (Id. at 28-29).  
 
Footnote 7 on page 35 should be deleted as follows: 
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 7 ComEd did not cite any of Ms. Ebrey’s testimony, however, in support of this 
argument.  (ComEd Posttrial Brief at 29).  Because ComEd did not cite any of her 
testimony, this Commission need not consider its argument regarding this issue.  
(See, e.g., Fraley v. City of Elgin, 251 Ill. App. 3d 72, 76, 621 N.E.2d 276 (2nd 
Dist. 1993)). 
 
The first two full paragraphs on page 36 should be modified as follows: 

 

Analysis and Conclusions 
 
In this proceeding, this Commission is not approving any costs.  Here, in this 
docket, we are only approving the recovery mechanism for prudently-incurred 
costs.  Accordingly, we decline to adopt Staff’s proposal to limit ComEd’s CB 
Adjustment rate, which would have the effect of disallowing costs prior to a 
prudence review.  Such a result is contrary to Section 16-118(c)’s provision that 
utilities offering a purchase of receivables program be permitted to recover all of 
their prudently incurred costs.  Although we understand Staff’s concerns 
regarding ComEd’s revised cost estimates, we note that the proper allocation of 
the CB costs can be fully explored through the discovery process in ComEd’s 
currently pending rate case in Docket No. 10-0467.  The Commission therefore 
urges Staff and intervenors to reach a resolution of the cost allocation issue in 
ComEd’s rate case.  We further agree with Staff that the substantial increase in 
cost estimates on the part of ComEd is troubling, due to the fact that these costs 
have not been substantiated.  We note that while the Commission is not approving 
any expenditure, ComEd witnesses have stated, more than once, that ComEd has 
made expenditures during the past two years that are for its PORCB program.  
ComEd has provided no reason to indicate that its expenditures cannot be 
substantiated.  However, Staff’s concern, articulated in its Reply Brief, which is, 
essentially, that ComEd may need to request and receive approval to defer costs in 
a manner that is at variance from accounting rules, is a valid one.  Therefore, 
while we are not requiring ComEd to furnish documentation at this time, we urge 
ComEd to consult with Staff regarding the proper accounting 
procedures/variances from those procedures involved for the PORCB program 
after the completion of this docket. 
 
While ComEd vigorously objects to Staff’s requests for verification of its cost 
estimates, there is nothing unusual in Staff’s requests for assurances that ComEd’s 
cost estimates were valid.  We note that ComEd’s $0.50 cost recovery mechanism 
proposal, and, the percentage proposal that Staff recommended as a cost recovery 
mechanism, were based upon the original estimate of costs made by ComEd.  Yet, 
the (approximately) 40% cost increase was made for the first time in rebuttal 
testimony.  Since ComEd has not substantiated the veracity of its (approximately) 
40% cost increase, it should be limited to recover the amount, upon which, the 
parties in this proceeding based their proposals. We therefore adopt Staff’s 
recommendation to limit ComEd’s CB Adjustment rate for the First Application 
Period to the amount that ComEd originally proposed, which is $12,596,214.  
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After the First Application period, ComEd may file a new tariff reflecting its new 
cost estimates. 

 

III. Exception 3:  The Proposed Order Inadvertently Imposes a Cut-Off Date for the 
Recovery of Start-Up and Implementation Costs After Rejecting Such 
a Cut-Off Date. 
 

 The fourth full paragraph on page 31 should be modified as follows: 

  

Although ComEd objected to Staff’s proposed tariff provisions based on its 
general opposition to Staff’s proposal to limit rider recovery to capital costs 
incurred on or before December 31, 2011, ComEd suggestedasserted that a 10-
year reconciliation process could be effectuated through a simple adjustment to 
the POR Application Period definition.  (See, ComEd Ex. 3.0 at 19).  In order to 
do so, Staff recommends adopting the following definition for the POR 
Application Period (found on Original Sheet No. 393 of Rider PORCB): 

 

 On page 32, immediately before the heading “ComEd’s Position”, insert the following 

paragraph: 

Staff concluded that its tariff language proposals should be adopted if the 
Commission agrees that a December 31, 2011 cut-off date is appropriate.  (Staff 
Posttrial Brief at 43). 
 

 On page 32, the paragraph immediately beneath the heading “ComEd’s Position” should 

be modified as follows: 

Because Staff’s proposed final reconciliation period after a 10-year period is 
based on its proposal to impose a cut-off date for start-up and implementation 
costs, ComEd also objected to this proposal.  ComEd further explained that the 
POR adjustment operates on a lagged basis, leaving the sum of the annualized 
expenditures of the POR Application Period to be recovered from RESs initially 
through the proposed $0.50 per bill charge portion of the discount rate.  Any 
unrecovered amounts are then reflected in and recovered through the POR 
Adjustment applied to all customers with demands under 400 kW.  ComEd stated 
that while Staff’s proposal with respect to the POR Adjustment is unclear, to the 
extent that Staff seeks to conclude capital cost recovery through the POR 
Adjustment within a 10-year timeframe by applying the POR Adjustment sooner, 
it should be rejected.  ComEd explained that Staff’s proposal, if adopted would 
effectively require more costs to be imposed on all customers with demands under 
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400 kW much sooner than may be necessary, without giving RESs a chance to 
cover at least some of these costs through the discount rate.  ComEd further noted 
that Staff’s proposal is largely form over function because it ignores the fact that 
the recovery of administrative O&M expenses and net uncollectibles will continue 
indefinitely and, therefore, require reconciliations to continue indefinitely after 
the recovery of capital investments.  (ComEd Ex. 3.0 at 19-20).  ComEd 
articulated no response to Staff’s arguments on this issue. 

 

 On page 32, the paragraph immediately beneath the heading “Analysis and Conclusions” 

should be modified as follows: 

As Staff explained in its Posttrial Brief, the Commission should only adopt the 
proposed language for Rider PORCB and Rider RCA “if the Commission agrees 
that a December 31, 2011 cut-off date is appropriate.”  Because this Commission 
previously concluded that such a cut-off date is inappropriate and contrary to 
Section 16-118(c), we decline to adopt Staff’s proposed language.  Staff’s 
contentions are reasonable and are hereby adopted.  We further note that no party 
challenged the propriety of Staff’s assertions on this issue. 
 
 

IV. Exception 4: The Proposed Order Imposes a Discriminatory Charge That Unjustly 
Penalizes RESs Serving High-Use Customers. 
 

Alternative 1:  Adoption of Fixed Charge Proposal  

 On pages 16-17, the three paragraphs immediately beneath the heading “ComEd’s 

Position” should be modified as follows: 

ComEd’s Position 
 
ComEd proposes to recover its Development and Implementation Costs (its 
“DICs”) and its Administrative and Operational Costs (its “AOCs”) from retail 
electric suppliers through a fixed, $0.50 per bill charge.  It also proposes to have 
this charge remain in effect through the initial three-year POR application period.  
(ComEd Posttrial Brief at 12).  ComEd explained that this proposal reflects a 
remarkable degree of stakeholder input, collaboration and agreement.  Beginning 
in January 2008, the Office of Retail Market Development began hosting 
workshops addressing the provisions of SB 1299, including the requirements of 
Section 16-118(c) of the Act.  These workshops benefitted from the participation 
of a variety of stakeholders, including Staff, ORMD, RESs, CUB, the Attorney 
General, the utilities, and other interested parties.  Several of the changes 
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proposed by ComEd are a direct result of the input obtained in this process.  
(ComEd Posttrial Brief at 6-7). 
 
Prompted by the discussions flowing from the ORMD Workshop process, ComEd 
explained that it worked together with CUB to develop the cost recovery 
mechanism and that they were able to reach informal agreement as to how it 
should function.  Moreover, last fall, RESA, ICEA and ComEd began having 
settlement discussions with some 15 RESs to narrow the issues in this proceeding, 
and were able to reach a formal agreement on the discount rate and cost recovery 
mechanism and other terms and conditions.  (ComEd Posttrial Brief at 7; ComEd 
Ex. 1.3).  Ultimately, ComEd was able to strike a balance between CUB and 
RESA/ICEA on several key aspects of the filing, and having these agreements in 
place at the outset has served the parties well in narrowing and refining the issues 
in this docket.  (ComEd Posttrial Brief at 7). 
 
ComEd acknowledges that, in the Ameren UCB/POR docket, this Commission 
approved a percentage charge, and not a fixed, per-bill charge, but, it states that a 
fixed-charge mechanism was never presented or otherwise at issue in that docket.  
See Miss. River Fuel Corp. v. Ill. Commerce Comm’n, 1 Ill. 2d. 509, 513 (1953).  
ComEd further noted that the Commission has the authority to consider and adopt 
an alternative proposal that is broadly supported by those for whom the program 
has been designed.  ComEd emphasized that it is critical that the Commission be 
able to fashion a discount rate that encourages rather than chills participation, 
especially in light of the fact that the percentage charge approach adopted for AIU 
has not yet proven to be a model of success.  ComEd witness Mr. Garcia noted in 
his rebuttal testimony that, at that time, he was unaware of a single mass market 
customer, large or small, being billed under AIU’s purchase of receivables 
program.  (ComEd Posttrial Brief at 15-16). 
 
ComEd points out that from a rate design perspective, the fixed charge is actually 
more consistent with traditional ratemaking principles because it reflects the fixed 
nature of the costs,its costs regarding this service are fixed in nature, meaning that 
ComEd’s start-up and implementation costs are the same, regardless of whether 
the an end-user customer is a high-use or, a low-use customer.  Accordingly, 
ComEd states that imposing a fixed charge is the most accurate reflection and 
allocation of these fixed costs.  When setting its distribution rates, ComEd 
continues, the costs that it incurs for billing and payment processing are recovered 
through a fixed monthly customer charge that is applied on a dollars-per-month 
basis.  (ComEd Posttrial Brief at 15).  Specifically, Rate RDS sets forth a fixed 
charge applicable to delivery services customers to recover, inter alia, billing, 
payment processing, and other customer services costs.  ComEd reasons that if the 
PORCB costs were to be recovered in a general rate case, they would be 
recovered through the fixed, per bill Customer Charge in Rate RDS.  (ComEd 
Reply Brief at 6).  ComEd also notes that under ComEd’s Rider SBO – Single 
Billing Option (“Rider SBO”), RESs seeking to consolidate the energy-related 
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bills for their customers see a fixed, $0.54 per bill monthly credit for the billing of 
ComEd’s distribution and related charges.  (ComEd Posttrial Brief at 16). 
 
ComEd also contends that a percentage charge unjustly demands much higher 
charges from RESs serving high-use customers, despite the fact that these high-
use customers impose no higher costs on ComEd than low-use customers.  
ComEd concludes that therefore, a percentage charge results in a discriminatory 
rate that applies different charges for each customer of a retail electric supplier 
every month for the same service.  Citing Section 9-241 of the Public Utilities 
Act, ComEd concludes that Staff’s proffered percentage-based charge 
discriminates against RESs serving high-use customers because, pursuant to 
Staff’s cost-recovery mechanism, RESs serving high-use customers would pay 
more, in terms of dollars and cents, than the RESs serving low-use customers 
based on a factor completely unrelated to the underlying cost of such service.  
(See, e.g., Id. At 16-17; ComEd Reply Brief at 7).  (See also 220 ILCS 5/9-241).  
ComEd underscores these disparities by noting that its comparison of the fixed 
charge and percentage charge proposals demonstrated that the average annual 
PORCB charge to a RES for a medium load customer under the percentage 
charge proposal would be 60 times greater than under the fixed charge approach 
(i.e., $369.91 vs. $6.00).  (ComEd Reply Brief at 8; ComEd Ex. 3.1). 
 
 ComEd concludes that it is the RESs, not Staff, that must decide whether or not 
to participate in the PORCB program, and ICEA and RESA, representing some 15 
RESs, vigorously support the fixed, $0.50 per bill charge.  (ComEd Posttrial Brief 
at 17). 
 
Citing ComEd witness Mr. Garcia’s testimony, ComEd additionally argues that to 
date, very few, if any retail electric suppliers have participated in Ameren’s 
PORCB program.  (ComEd Reply Brief at 8; ComEd Ex. 3.0 at 11).   

 

 On pages 22-25, by modifying the Analysis and Conclusions section as follows: 

Analysis and Conclusions 
 
The Legislative IntentFixed vs. Percentage Charge 
 
As an initial matter, the Commission commends the participants of the ORMD 
Workshop process for their commitment and investment in addressing the issues 
related to implementing a purchase of receivables program.  The Commission 
further appreciates the cooperation reflected in the negotiations among CUB, 
RESs and ComEd that resulted in agreements on the cost recovery mechanism 
and discount rate, which served to narrow the issues in this docket and result in a 
purchase of receivables program that would meet the needs of the RESs for whom 
it was designed. 
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We note at the outset that that the purpose that the General Assembly articulated 
for requiring electric utilities like ComEd to provide UCB and POR services is as 
follows: “It is in the best interest of Illinois energy consumers to promote fair and 
open competition in the provision of electric power and energy and to prevent 
anticompetitive practices in the provision of electric power and energy.”  (220 
ILCS 5/16-118(a)).  The Administrative Law Judge asked the parties to submit 
the legislative debates regarding P.A. 95-0700, which requires utilities like 
ComEd to provide UCB and POR services.  Nothing in that debate indicates that 
the General Assembly intended any class of consumer to be the primary 
beneficiary of this Act.  
 
According to ComEd’s witness Mr. Garcia, ComEd currently serves 
approximately 3.7 million residential customers that are eligible for POR and 
UCB services.  (Tr. 29).  However, ComEd only serves a number that is less than 
300,000 non-residential customers that are eligible for these services.  (Id.).  
These estimates are some indicia that, with ComEd’s proposal, retail electric 
suppliers would have a much easier time gaining profit, if they merely marketed 
to the higher-end commercial users, leaving lower-end users without the benefit 
of competition.  Yet, there are no indicia that this was Consistent with the intent 
of the General Assembly.  In fact, the intent stated in the applicable law (above) is 
quite the contrary; it envisions that all Illinoisans should have the benefit of 
competition, we adopt the fixed charge approach, which reflects the fixed nature 
of the costs and is therefore more consistent with traditional ratemaking principles 
than the percentage charge approach.  Under the fixed charge approach, RESs are 
billed a fixed charge for what are fixed start-up and implementation costs that do 
not change with usage.  In this way, all RESs are treated fairly and RESs serving 
high-use customers are not forced to subsidize RESs serving low-use customers.  
If retail electric suppliers passed on ComEd’s proffered $0.50 per-bill charge to 
their customers in the manner in which ComEd bills them, effectively, lower-end 
(in usage) PORCB customers would subsidize the higher-end users.  No party has 
proffered anything to indicate that this was the intent of the General Assembly.  In 
fact, the statement of legislative intent indicates the opposite, which is, that all 
Illinoisans should benefit from the services of retail electric suppliers.  All 
Illinoisans, necessarily, includes those persons or entities that do not use much 
electricity.  Therefore, we conclude that ComEd’s proffered $0.50 cent, per-bill, 
fixed charge is not in accord with the General Assembly’s articulated purpose, 
which is stated in 220 ILCS 5/16-118(a), and is stated above.   
 
The Commission further notes that the percentage charge approach was adopted 
for the AIU purchase of receivables program, and adoption of the fixed charge 
approach for ComEd’s program will allow the Commission to evaluate the 
strengths and weaknesses of each approach. 
 
Thus, to aid in the sustained profitability of retail electric suppliers in ComEd’s 
territory, which could help to ensure that competition endures and thrives in 
Illinois, we decrease the discount rate in the manner that was proffered by 
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Commission Staff as an alternative to Staff’s original proposal.  We conclude that 
Staff’s alternative recovery charge of 0.44%, as opposed to 0.68%, should be 
imposed here.  Also, it is in the best interests of Illinoisans in ComEd’s service 
territory if there were one single charge for uncollectibles, as opposed to one 
uncollectible charge for residential customers and a different uncollectible charge 
for commercial customers.  ComEd shall amend its tariffs to reflect this charge, 
which is 1.727% (2.239% + 1.215% divided by two).  Adoption of Staff’s 
proposal, in this regard, acknowledges that, given that ComEd services the third-
largest metropolis in the United States, (Chicago) there are many customers that 
are classified as “small commercial customers” in ComEd’s service territory than 
there are in Ameren’s service territory, while still acknowledging the intent of the 
legislature, stated above, which was to provide alternative electric supplier 
services to all Illinois residents/businesses, regardless of the small size of their 
consumption.  
 
Arguments Regarding Discrimination  
 
At the outset, we note that, when proffering discrimination claims, ComEd does 
not argue that, using Staff’s approach, it would not be able to recover its PORCB 
costs on a timely basis.  Instead, ComEd argues that Staff’s approach 
discriminates against larger-use customers.  However, it is difficult to fathom why 
management at ComEd would care if its competitors, retail electric suppliers, 
imposed a charge in a manner that discriminated against a certain type of 
customer.  Indeed, an argument could be made that, except for the fact that 
language in ComEd’s tariffs are at issue, ComEd lacks standing to make this 
argument, as, it could appear that ComEd has no personal stake in the outcome of 
this issue.  (See, e.g., Wexler v. Wirtz Co., 211 Ill. 2d 18, 23, 809 N.E.2d 1240 
(2004); Village of Lake Villa v. Stokovich, 211 Ill. 2d 105, 119-20, 810 N.E.2d 13 
(2004), concluding that, in order for a party to establish that it has standing to 
legally challenge another party’s actions, the challenging party must establish that 
he or she sustained, or be in immediate danger of sustaining a direct injury as a 
result of enforcement of the challenged action).   
 
We also note that ComEd’s position appears to be at least partially based upon the 
belief held by some ComEd witnesses that low-use customers are low-income 
customers.  (See, ComEd Ex. 6.0 at 9).  This suggests that low-income customers 
should be treated in a manner that is different than those with high income, as, 
ComEd has proffered testimony indicating that retail electric suppliers should not 
pursue low-use customers.  (See, e.g., ComEd Ex. 3.0 at 10, “[L]ike a fisherman, 
a RES will throw the little fish. . .  back in the water.”).  However, this 
Commission has had a long-standing policy of upholding the Constitutional 
requirement that persons should not be treated differently based upon the fact that 
they have low income.  (See, e.g., Douglas v. California, 372 U.S. 353, 83 S. Ct. 
814 (1963), finding that discrimination, based upon the fact that a person is low-
income, is unconstitutional.).    
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Moreover, common sense dictates that myriad reasons can account for low use of 
electricity (e.g., use of highly-efficient appliances, use of conservation methods, 
etc.).  Only one of those reasons would be related to income.  Therefore we 
decline to equate low use of electricity with low income.   
 
Additionally, ComEd currently serves approximately 3.7 million residential 
customers that are eligible for POR and UCB services.  (Tr. 29).  However, 
ComEd only serves a number that is less than 300,000 non-residential customers 
that are eligible for these services.  (Id.).  Staff currently is of the opinion that the 
average monthly electric consumption for a residential customer is 700 kilowatt 
hours.  (See, e.g., Staff Posttrial Brief at 20).  These facts are some indicia that 
there is a vast market for alternative electric suppliers to serve residential 
customers in ComEd’s service territory, many of whom, are low-use customers.  
ComEd proffers no reason for this Commission to devise a PORCB structure that 
discourages retail electric suppliers from tapping this market, which, in turn, 
could supply a useful service to residential customers, as well as low-use 
commercial customers.   
 
We must point out that POR and UCB services are optional.  Alternative electric 
suppliers are always free to supply electricity to their customers without POR or 
UCB services.  
 
According to ComEd’s witness Mr. Garcia, it is the retail electric supplier that 
will be billed for these services, not the end-user consumer.  (ComEd Ex. 3.0 at 
7). It therefore is inaccurate to state that the issue here in terms of discriminatory 
provision of services to the end user.  Further, no party has attempted to articulate 
a McDonnell-Douglas prima facie case.  (See, Citizens Utility Board v. Ill. 
Commerce Commission, 315 Ill. App. 3d 928, 937-39, 735 N.E.2d 92 (1st Dist. 
2000). They, therefore, have not established the requisite elements to establish 
their claim that Staff’s proposal discriminates against high-use customers.  (Id.).   
 
Nor could these entities effectively articulate a discrimination claim against large-
user consumers.  It is the retail electric supplier who receives this charge, and, 
who is therefore free to pass it on in any manner, in which, that supplier sees fit.  
(See, e.g., ComEd Ex. 3.0 at 7).  No showing has been made that retail electric 
suppliers have standing to assert the rights of their customers.   
 
We note that there has been no showing here that, if larger-use customers receive 
a higher PORCB bill, they will not, nevertheless, receive a lower bill with 
PORCB services.  Therefore, any argument that larger-use customers using POCB 
services will suffer, if a percentage charge is imposed, is without merit.  
Additionally, since there are so many residential customers that could take 
PORCB services, as opposed to commercial customers, it also may be possible 
that lower-use customers may make up through the volume of customers what 
they lack in actual usage per customer.  While ComEd contends that its costs per 
bill are constant, high-use customers use a greater amount of retail electric 
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supplier service.  However, it is the policy of this State to reduce overall energy 
consumption.  (220 ILCS 5/8-103).  The subsidy proposed by ComEd and by 
various retail electric suppliers does not further this policy.   
 
Other Arguments 
 
Finally, we are not persuaded by Dominion’s argument that Section 16-118(d) of 
the Act does not provide for the recovery of start-up costs for CB (consolidated 
billing) services.  This statute concerning consolidated billing provides that: 
The tariff filed pursuant to this subsection (d) may also include other just and 
reasonable terms and conditions and shall provide for the recovery of prudently 
incurred costs associated with the provision of service pursuant to this subsection 
(d). . ..  

(220 ILCS 5/16-118(d); emphasis added).  Therefore, it appears that, as long as 
ComEd’s start-up costs for consolidated billing are prudently-incurred, they are 
recoverable. 

In summation, we conclude, therefore, that Staff’s proposed alternative 
percentage charge is the the proposed fixed charge that more equitably serves the 
persons and entities in ComEd’s territory.  It is hereby adopted.  ComEd shall 
modify its tariffs accordingly.   

Alternative 2:  Adoption of Percentage Charge  

 On pages 16-17, the three paragraphs immediately beneath the heading “ComEd’s 

Position” should be modified as follows: 

ComEd’s Position 
 
ComEd proposes to recover its Development and Implementation Costs (its 
“DICs”) and its Administrative and Operational Costs (its “AOCs”) from retail 
electric suppliers through a fixed, $0.50 per bill charge.  It also proposes to have 
this charge remain in effect through the initial three-year POR application period.  
(ComEd Posttrial Brief at 12).  ComEd explained that this proposal reflects a 
remarkable degree of stakeholder input, collaboration and agreement.  Beginning 
in January 2008, the Office of Retail Market Development began hosting 
workshops addressing the provisions of SB 1299, including the requirements of 
Section 16-118(c) of the Act.  These workshops benefitted from the participation 
of a variety of stakeholders, including Staff, ORMD, RESs, CUB, the Attorney 
General, the utilities, and other interested parties.  Several of the changes 
proposed by ComEd are a direct result of the input obtained in this process.  
(ComEd Posttrial Brief at 6-7). 
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Prompted by the discussions flowing from the ORMD Workshop process, ComEd 
explained that it worked together with CUB to develop the cost recovery 
mechanism and that they were able to reach informal agreement as to how it 
should function.  Moreover, last fall, RESA, ICEA and ComEd began having 
settlement discussions with some 15 RESs to narrow the issues in this proceeding, 
and were able to reach a formal agreement on the discount rate and cost recovery 
mechanism and other terms and conditions.  (ComEd Posttrial Brief at 7; ComEd 
Ex. 1.3).  Ultimately, ComEd was able to strike a balance between CUB and 
RESA/ICEA on several key aspects of the filing, and having these agreements in 
place at the outset has served the parties well in narrowing and refining the issues 
in this docket.  (ComEd Posttrial Brief at 7). 
 
ComEd acknowledges that, in the Ameren UCB/POR docket, this Commission 
approved a percentage charge, and not a fixed, per-bill charge, but, it states that a 
fixed-charge mechanism was never presented or otherwise at issue in that docket.  
See Miss. River Fuel Corp. v. Ill. Commerce Comm’n, 1 Ill. 2d. 509, 513 (1953).  
ComEd further noted that the Commission has the authority to consider and adopt 
an alternative proposal that is broadly supported by those for whom the program 
has been designed.  ComEd emphasized that it is critical that the Commission be 
able to fashion a discount rate that encourages rather than chills participation, 
especially in light of the fact that the percentage charge approach adopted for AIU 
has not yet proven to be a model of success.  ComEd witness Mr. Garcia noted in 
his rebuttal testimony that, at that time, he was unaware of a single mass market 
customer, large or small, being billed under AIU’s purchase of receivables 
program.  (ComEd Posttrial Brief at 15-16). 
 
ComEd points out that from a rate design perspective, the fixed charge is actually 
more consistent with traditional ratemaking principles because it reflects the fixed 
nature of the costs,its costs regarding this service are fixed in nature, meaning that 
ComEd’s start-up and implementation costs are the same, regardless of whether 
the an end-user customer is a high-use or, a low-use customer.  Accordingly, 
ComEd states that imposing a fixed charge is the most accurate reflection and 
allocation of these fixed costs.  When setting its distribution rates, ComEd 
continues, the costs that it incurs for billing and payment processing are recovered 
through a fixed monthly customer charge that is applied on a dollars-per-month 
basis.  (ComEd Posttrial Brief at 15).  Specifically, Rate RDS sets forth a fixed 
charge applicable to delivery services customers to recover, inter alia, billing, 
payment processing, and other customer services costs.  ComEd reasons that if the 
PORCB costs were to be recovered in a general rate case, they would be 
recovered through the fixed, per bill Customer Charge in Rate RDS.  (ComEd 
Reply Brief at 6).  ComEd also notes that under ComEd’s Rider SBO – Single 
Billing Option (“Rider SBO”), RESs seeking to consolidate the energy-related 
bills for their customers see a fixed, $0.54 per bill monthly credit for the billing of 
ComEd’s distribution and related charges.  (ComEd Posttrial Brief at 16). 
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ComEd also contends that a percentage charge unjustly demands much higher 
charges from RESs serving high-use customers, despite the fact that these high-
use customers impose no higher costs on ComEd than low-use customers.  
ComEd concludes that therefore, a percentage charge results in a discriminatory 
rate that applies different charges for each customer of a retail electric supplier 
every month for the same service.  Citing Section 9-241 of the Public Utilities 
Act, ComEd concludes that Staff’s proffered percentage-based charge 
discriminates against RESs serving high-use customers because, pursuant to 
Staff’s cost-recovery mechanism, RESs serving high-use customers would pay 
more, in terms of dollars and cents, than the RESs serving low-use customers 
based on a factor completely unrelated to the underlying cost of such service.  
(See, e.g., Id. at 16-17; ComEd Reply Brief at 7).  (See also 220 ILCS 5/9-241).  
ComEd underscores these disparities by noting that its comparison of the fixed 
charge and percentage charge proposals demonstrated that the average annual 
PORCB charge to a RES for a medium load customer under the percentage 
charge proposal would be 60 times greater than under the fixed charge approach 
(i.e., $369.91 vs. $6.00).  (ComEd Reply Brief at 8; ComEd Ex. 3.1). 
 
 ComEd concludes that it is the RESs, not Staff, that must decide whether or not 
to participate in the PORCB program, and ICEA and RESA, representing some 15 
RESs, vigorously support the fixed, $0.50 per bill charge.  (ComEd Posttrial Brief 
at 17). 
 
Citing ComEd witness Mr. Garcia’s testimony, ComEd additionally argues that to 
date, very few, if any retail electric suppliers have participated in Ameren’s 
PORCB program.  (ComEd Reply Brief at 8; ComEd Ex. 3.0 at 11).   

 

 On pages 22-25, by modifying the Analysis and Conclusions section as follows: 

Analysis and Conclusions 
 
The Legislative IntentFixed vs. Percentage Charge 
 
As an initial matter, the Commission commends the participants of the ORMD 
Workshop process for their commitment and investment in addressing the issues 
related to implementing a purchase of receivables program.  The Commission 
further appreciates the cooperation reflected in the negotiations among CUB, 
RESs and ComEd that resulted in agreements on the cost recovery mechanism 
and discount rate, which served to narrow the issues in this docket and result in a 
purchase of receivables program that would meet the needs of the RESs for whom 
it was designed. 
 
We note at the outset that that the purpose that the General Assembly articulated 
for requiring electric utilities like ComEd to provide UCB and POR services is as 
follows: “It is in the best interest of Illinois energy consumers to promote fair and 
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open competition in the provision of electric power and energy and to prevent 
anticompetitive practices in the provision of electric power and energy.”  (220 
ILCS 5/16-118(a)).  The Administrative Law Judge asked the parties to submit 
the legislative debates regarding P.A. 95-0700, which requires utilities like 
ComEd to provide UCB and POR services.  Nothing in that debate indicates that 
the General Assembly intended any class of consumer to be the primary 
beneficiary of this Act.  
 
According to ComEd’s witness Mr. Garcia, ComEd currently serves 
approximately 3.7 million residential customers that are eligible for POR and 
UCB services.  (Tr. 29).  However, ComEd only serves a number that is less than 
300,000 non-residential customers that are eligible for these services.  (Id.).  
These estimates are some indicia that, with ComEd’s proposal, retail electric 
suppliers would have a much easier time gaining profit, if they merely marketed 
to the higher-end commercial users, leaving lower-end users without the benefit 
of competition.  Yet, there are no indicia that this was the intent of the General 
Assembly.  In fact, the intent stated in the applicable law (above) is quite the 
contrary; it envisions that all Illinoisans should have the benefit of competition.  If 
retail electric suppliers passed on ComEd’s proffered $0.50 per-bill charge to their 
customers in the manner in which ComEd bills them, effectively, lower-end (in 
usage) PORCB customers would subsidize the higher-end users.  No party has 
proffered anything to indicate that this was the intent of the General Assembly.  In 
fact, the statement of legislative intent indicates the opposite, which is, that all 
Illinoisans should benefit from the services of retail electric suppliers.  All 
Illinoisans, necessarily, includes those persons or entities that do not use much 
electricity.  Although neither the statute nor the General Assembly indicated an 
intent that RESs should pay more or less for the PORCB service depending on 
whether the RES serves high-use or low-use customers, for purposes of this 
particular program the Commission explicitly adopts a policy requiring that RESs 
serving high-use customers should pay more than RESs serving low-use 
customers, which we believe will stimulate entry in the residential market.  We 
agree with ComEd’s uncontested assertion that the start-up and implementation 
costs are fixed and therefore a fixed charge is most consistent with traditional 
ratemaking principles.  However, to encourage competition in the residential retail 
market, we choose to depart from traditional ratemaking principles and adopt a 
percentage charge approach.  Therefore, we conclude that ComEd’s proffered 
$0.50 cent, per-bill, fixed charge is not in accord with the General Assembly’s 
articulated purpose, which is stated in 220 ILCS 5/16-118(a), and is stated above.   
 
Thus, to aid in the sustained profitability of retail electric suppliers in ComEd’s 
territory, which could help to ensure that competition endures and thrives in 
Illinois, we decrease the discount rate in the manner that was proffered by 
Commission Staff as an alternative to Staff’s original proposal.  We conclude that 
Staff’s alternative recovery charge of 0.44%, as opposed to 0.68%, should be 
imposed here.  Also, it is in the best interests of Illinoisans in ComEd’s service 
territory if there were one single charge for uncollectibles, as opposed to one 
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uncollectible charge for residential customers and a different uncollectible charge 
for commercial customers.  ComEd shall amend its tariffs to reflect this charge, 
which is 1.50651.727% (2.239% + .7741.215% divided by two).  Adoption of 
Staff’s proposal, in this regard, acknowledges that, given that ComEd services the 
third-largest metropolis in the United States, (Chicago) there are many customers 
that are classified as “small commercial customers” in ComEd’s service territory 
than there are in Ameren’s service territory, while still acknowledging the intent 
of the legislature, stated above, which was to provide alternative electric supplier 
services to all Illinois residents/businesses, regardless of the small size of their 
consumption.  
 
Arguments Regarding Discrimination  
 
At the outset, we note that, when proffering discrimination claims, ComEd does 
not argue that, using Staff’s approach, it would not be able to recover its PORCB 
costs on a timely basis.  Instead, ComEd argues that Staff’s approach 
discriminates against larger-use customers.  However, it is difficult to fathom why 
management at ComEd would care if its competitors, retail electric suppliers, 
imposed a charge in a manner that discriminated against a certain type of 
customer.  Indeed, an argument could be made that, except for the fact that 
language in ComEd’s tariffs are at issue, ComEd lacks standing to make this 
argument, as, it could appear that ComEd has no personal stake in the outcome of 
this issue.  (See, e.g., Wexler v. Wirtz Co., 211 Ill. 2d 18, 23, 809 N.E.2d 1240 
(2004); Village of Lake Villa v. Stokovich, 211 Ill. 2d 105, 119-20, 810 N.E.2d 13 
(2004), concluding that, in order for a party to establish that it has standing to 
legally challenge another party’s actions, the challenging party must establish that 
he or she sustained, or be in immediate danger of sustaining a direct injury as a 
result of enforcement of the challenged action).   
 
We also note that ComEd’s position appears to be at least partially based upon the 
belief held by some ComEd witnesses that low-use customers are low-income 
customers.  (See, ComEd Ex. 6.0 at 9).  This suggests that low-income customers 
should be treated in a manner that is different than those with high income, as, 
ComEd has proffered testimony indicating that retail electric suppliers should not 
pursue low-use customers.  (See, e.g., ComEd Ex. 3.0 at 10, “[L]ike a fisherman, 
a RES will throw the little fish. . .  back in the water.”).  However, this 
Commission has had a long-standing policy of upholding the Constitutional 
requirement that persons should not be treated differently based upon the fact that 
they have low income.  (See, e.g., Douglas v. California, 372 U.S. 353, 83 S. Ct. 
814 (1963), finding that discrimination, based upon the fact that a person is low-
income, is unconstitutional.).    
 
Moreover, common sense dictates that myriad reasons can account for low use of 
electricity (e.g., use of highly-efficient appliances, use of conservation methods, 
etc.).  Only one of those reasons would be related to income.  Therefore we 
decline to equate low use of electricity with low income.   
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Additionally, ComEd currently serves approximately 3.7 million residential 
customers that are eligible for POR and UCB services.  (Tr. 29).  However, 
ComEd only serves a number that is less than 300,000 non-residential customers 
that are eligible for these services.  (Id.).  Staff currently is of the opinion that the 
average monthly electric consumption for a residential customer is 700 kilowatt 
hours.  (See, e.g., Staff Posttrial Brief at 20).  These facts are some indicia that 
there is a vast market for alternative electric suppliers to serve residential 
customers in ComEd’s service territory, many of whom, are low-use customers.  
ComEd proffers no reason for this Commission to devise a PORCB structure that 
discourages retail electric suppliers from tapping this market, which, in turn, 
could supply a useful service to residential customers, as well as low-use 
commercial customers.   
 
We must point out that POR and UCB services are optional.  Alternative electric 
suppliers are always free to supply electricity to their customers without POR or 
UCB services.  
 
According to ComEd’s witness Mr. Garcia, it is the retail electric supplier that 
will be billed for these services, not the end-user consumer.  (ComEd Ex. 3.0 at 
7). It therefore is inaccurate to state that the issue here in terms of discriminatory 
provision of services to the end user.  Further, no party has attempted to articulate 
a McDonnell-Douglas prima facie case.  (See, Citizens Utility Board v. Ill. 
Commerce Commission, 315 Ill. App. 3d 928, 937-39, 735 N.E.2d 92 (1st Dist. 
2000). They, therefore, have not established the requisite elements to establish 
their claim that Staff’s proposal discriminates against high-use customers.  (Id.).   
 
Nor could these entities effectively articulate a discrimination claim against large-
user consumers.  It is the retail electric supplier who receives this charge, and, 
who is therefore free to pass it on in any manner, in which, that supplier sees fit.  
(See, e.g., ComEd Ex. 3.0 at 7).  No showing has been made that retail electric 
suppliers have standing to assert the rights of their customers.   
 
We note that there has been no showing here that, if larger-use customers receive 
a higher PORCB bill, they will not, nevertheless, receive a lower bill with 
PORCB services.  Therefore, any argument that larger-use customers using POCB 
services will suffer, if a percentage charge is imposed, is without merit.  
Additionally, since there are so many residential customers that could take 
PORCB services, as opposed to commercial customers, it also may be possible 
that lower-use customers may make up through the volume of customers what 
they lack in actual usage per customer.  While ComEd contends that its costs per 
bill are constant, high-use customers use a greater amount of retail electric 
supplier service.  However, it is the policy of this State to reduce overall energy 
consumption.  (220 ILCS 5/8-103).  The subsidy proposed by ComEd and by 
various retail electric suppliers does not further this policy.   
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Other Arguments 
 
Finally, we are not persuaded by Dominion’s argument that Section 16-118(d) of 
the Act does not provide for the recovery of start-up costs for CB (consolidated 
billing) services.  This statute concerning consolidated billing provides that: 
The tariff filed pursuant to this subsection (d) may also include other just and 
reasonable terms and conditions and shall provide for the recovery of prudently 
incurred costs associated with the provision of service pursuant to this subsection 
(d). . ..  

(220 ILCS 5/16-118(d); emphasis added).  Therefore, it appears that, as long as 
ComEd’s start-up costs for consolidated billing are prudently-incurred, they are 
recoverable. 

In summation, we conclude, therefore, that Staff’s proposed alternative 
percentage charge is the charge that more equitably serves the persons and entities 
in ComEd’s territory.  It is hereby adopted.  ComEd shall modify its tariffs 
accordingly. 

V. Exception 5: The Proposed Order’s Analysis of Proposed Tariff Language Should 
Be Strengthened to Fully Reflect the Proposals. 
 

On pages 32-33, Section M., “Staff’s Objections to Certain Tariff Language”, should be 

modified as follows: 

Staff’s Position 

In response to Staff’s request for greater clarity regarding the categories of 
recoverable administrative and operation and billing systems administrative and 
operational costs, ComEd provided revised definitions of the relevant items.  (See, 
ComEd Ex 6.0 at 14-16).  Staff, however, objected to this revised language, 
contending that this language inappropriately expands the scope of rider-
recoverable costs.  (See, e. g., Staff Ex. 7.0 at 8; Staff Posttrial Brief at 54).  The 
proposed language is as follows:  

ComEd: communication and educational activities, operating and 
maintenance activities, and implementation and operation of employee 
training and procedures 

Staff: staffing required to address questions from RES and others 
regarding the PORCB program 

(See, e.g., Staff Posttrial Brief at 54-55).   
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ComEd’s Position 

With respect to Staff’s proposed language “staffing required to address questions 
from RES and others regarding the PORCB program”, ComEd contends that 
Staff’s language unnecessarily limits recovery to staffing costs, which would deny 
recovery of costs for written educational materials.  Concerning Staff’s objection 
to inclusion of cost recovery categories for (i) operating and maintenance 
activities and (ii) implementation and operation of employee training and 
procedures, ComEd notes that Staff has offered no rationale for their exclusion 
from the rider or, in turn, why they should be recovered from delivery services 
customers through delivery services rates.  To the extent that these costs are 
incremental expenses related to either POR or CB, these costs are appropriately 
allocated to and recovered from RESs.  (ComEd Posttrial Brief at 24; ComEd Ex. 
6.0 at 15).   

Analysis and Conclusions 

We agree with ComEd that Staff’s proposal could unnecessarily limit ComEd’s 
recovery to staffing, unnecessarily.  With respect to Staff’s objections to operating 
and maintenance activities and implementation and operation of employee 
training and procedures, we further agree with ComEd that Staff has failed to 
articulate why such costs should be excluded.  Therefore, we decline to adopt 
Staff’s proposals on this issue. 

VI. Exception 6:  The Proposed Order’s Definition of “Legitimate Billing Dispute” 
Would Inappropriately Require Laypersons to Reach Conclusions of 
Law.  
 

The second and third full paragraphs on page 15 should be deleted as follows: 

We note, however, that the term “legitimate” is vague.  ComEd should alleviate 
the problem for retail electric suppliers, ComEd, and, consumers, that could arise 
from this vagueness by adding the following sentence directly at the very 
beginning of Staff’s proposed language: 

A legitimate billing dispute is a dispute that asserts a claim that is recognized by 
law. 

VII. Exception 7: ComEd Fully Explained and Supported Its Argument Regarding How 
Staff’s Language Concerning New Customers Is Inconsistent with the 
Act.  
 

The last paragraph on page 15 continuing onto page 16 should be modified as follows: 
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ComEd’s Position 

ComEd argues that Staff’s (original) revisions are “not appropriate,” because 
Staff identifies an applicant for electric service as a “new customer,” which is not 
technically correct.  An applicant for electric service is not a “customer” at the 
time such application is made.  A retail customer, as is defined in ComEd’s 
General Terms and Conditions, refers to the definition of retail customer in 
Section 16-102 of the Act, which defines a retail customer as an entity using 
electric power and energy at a single premises.  (ComEd Ex. 3.0 at 27).  However, 
an applicant for electric service is not using electric power and energy at the time 
such application is made.  Also, ComEd makes this distinction between applicants 
for electric service and retail customers in ComEd’s Schedule of Rates.  (See, e.g., 
ComEd’s General Terms and Conditions at Sheet No. 149.)  Moreover, ComEd 
noted that it appears Staff’s proposed change does not align with the definition of 
retail customer as provided in the Act.  In addition, 83. Ill. Adm. Code 280.40 
defines the term “applicant” as “a person who applies for residential or non-
residential utility service.”5   (ComEd Posttrial Brief at 40-41).   

The first full paragraph on page 16 should be modified as follows: 

Analysis and Conclusions 

Staff’s revised language (above) clears up the confusion that could arise, as, 
ComEd has duly noted, from use of the term “new customer.”  Therefore, ComEd 
shall revise the pertinent tariffs according to the language above. 

Footnote 5 on page 16 should be deleted as follows: 

5 ComEd also agues that Staff’s proposed language contravenes “the Act.”  (See, 
ComEd Posttrial Brief at 41).  However, it did not state what Act is involved or 
what section of this Act is relevant, or, otherwise cite any law.  Therefore, this 
argument will not be considered. 

VIII. Exception 8: The Proposed Order’s Treatment of Deferred Costs Should Be 
Strengthened to Fully Reflect the Parties’ Positions. 
 

The first full paragraph on page 31 should be modified as follows: 

ComEd argues that approval of its cost estimates is not at issue in this proceeding.  
ComEd also contends that it has agreed to maintain the “level of detail” that Staff 
has requested.  (ComEd Reply Brief at 17-18).ComEd notes that it is unclear why 
Staff raises this point because it has not proposed any tariff language regarding 
such pre-approvals and does not expressly propose that pre-approvals be obtained.  
In fact, Staff has explicitly proposed tariff language providing for the recovery of 
costs incurred following the date the statute took effect on November 9, 2007.  
(Ebrey Dir., ICC Staff Ex. 3.0, 4:95-96.)  In other words, ComEd continues, Staff 
has affirmatively proposed tariff language in this docket providing for the 
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recovery of costs incurred almost three years ago, which by Staff’s own definition 
must be deferred costs.   

Considering that Staff and intervenors admit that the approval of ComEd’s cost 
estimates is not at issue in this docket, ComEd states that it is odd that Staff is 
suggesting some sort of undefined preapproval of the deferred costs, which 
ComEd would have had to obtain prior to the first Office of Retail Market 
Development workshop in January 2008 (i.e., over two years prior to the filing of 
the present docket).  ComEd explains that the $2.5 million of deferred costs was 
incurred in 2008 and 2009 in the early phases of the PORCB implementation 
project.  ComEd participated in the ORMD Workshop process beginning with the 
initial workshop in January 2008, and, based on the input received during those 
workshops, ComEd used its standard development methodology to gather the 
requirements and guide the development process for considering changes that 
would be implemented for billing and related systems.  During 2008 and 2009, 
ComEd incurred costs related to the Conceptual Design phase, which sets the 
business boundaries of the work and defines the high-level business processing 
(resulting in a blueprint of the new system) and the Analysis and Design phase, 
which drives the business process down to user requirements, user design, 
technical solution, and information flows (resulting in detailed specifications for 
the system components and their related costs).  (ComEd Posttrial Brief at 26-27). 

ComEd notes that Staff’s questioning of the deferred costs is even more puzzling 
given that ComEd has recovered deferred costs related to other statutorily 
mandated programs where costs must be incurred prior to approval of the cost 
recovery mechanism.  For example, ComEd’s Rider AMP allows for the recovery 
of certain expenses (e.g., customer applications and communications) ComEd 
incurred prior to the first Rider AMP application period.  (Fruehe Sur., ComEd 
Ex. 8.0, 4:75-78.)  Another example is ComEd’s Rider EDA, which allows for the 
recovery of certain start-up costs associated with ComEd’s energy efficiency and 
demand response programs and its recently approved on-bill financing program.  
(Id., 4:78-81.)  ComEd states that none of the deferred costs in the first 
reconciliation proceeding under Rider EDA was challenged or disallowed.  (See 
ICC Docket No. 09-0378.)  ComEd further points out that Staff’s Initial Brief 
failed to address why it now advances an inconsistent approach.  (ComEd 
Posttrial Brief at 27). 

ComEd states that it is surprising that Staff complains about the level of detail it 
received for these costs for two reasons.  First, because Staff readily admits that 
approval of the cost estimates is not at issue in this proceeding, it is unclear why it 
expects that ComEd provide in this docket the level of detail appropriate for the 
reconciliation proceeding.  Second, ComEd not only agreed with Staff witness 
Ms. Ebrey’s request to maintain the level of detail requested, but also provided 
her with detail despite insisting it was not relevant to any issue in this docket.  
Specifically, ComEd notes that its response to Staff data request TEE 2.01 
provided an Excel spreadsheet setting forth some 300 entries showing the O&M 
and capital costs incurred to date (and to the penny) along with the detailed 
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categories Ms. Ebrey requested.  (ICC Staff Ex. 7.0, Attach. A.)  Moreover, 
ComEd’s response to Staff data request TEE 2.02 provided approximately 150 
pages of vendor contracts supporting the response to TEE 2.02.  (ICC Staff Ex. 
7.0, Attach. B.) 

 

IX. Exception 9: The Proposed Order’s Conclusions Regarding ComEd’s Proposed 
Modifications to the Switching Rules Should Be Clarified. 
 

The third full paragraph on page 10 should be modified as follows: 

As RESA points out, due to the statutory timing (one year from the date, upon 
which, the First Notice Order issued) regarding conclusion of the Part 412 
Rulemaking docket, and, the conclusion of this docket, there is little need for any 
temporary adjudication regarding the “rescission” period and related tariff 
language.  There appears to be little or no gap between the termination date for 
the docket at bar and the termination date for the Part 412 Rulemaking.  
Therefore, ComEd’s proposed switching rules, including the 10-day rescission 
period, isare adopted herein, but, it isthey are adopted only as a temporary stop-
gap until such time when Part 412 is in effect.  At that time, Part 412 will govern 
the effective rescission period.   

The third full paragraph on page 12 should be modified as follows: 

Analysis and Conclusions 

As was the situation regarding the rescission period issue, with regard to the issue 
here, we see no reason to adjudicate, in this proceeding, a matter that is being 
litigated in the Part 412 rulemaking docket.  Therefore, we decline to do so.  We 
specifically note that here, the applicableproposed tariffs will remain as they are 
in their current form, but, temporarily, until the time when Part 412 is adopted by 
this Commission in Docket no. 09-0592.  At that time, ComEd shall comply with 
whatever is required of it in that docket pursuant to the rule (Part 412) that is 
promulgated pursuant to that docket. 

X. Exception 10: Compliance Filing Date. 
 

Finding (4) of the Finding and Ordering Paragraphs on page 48 should be modified as 

follows: 

(4) new tariff sheets that are in conformance with this Order should be filed 
 by Commonwealth Edison Company within three (3) five (5) business 
 days from the date, upon which, this Order is entered, to be effective 
 no earlier than twelve (12) business days from the date, upon which, this 
 Order is enteredimmediately. 
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The third Ordering paragraph on page 49 should be modified as follows: 

IT IS FURTHER ORDERED ComEd has three (3) five (5) business days from 
the date of a final order in this docket to file tariffs that comply with this order. 

 

XI. Exception 11: Correction of Typographical Errors 
 

Cover Page, caption: 

 Change “Ricer PORCB” to “Rider PORCB” 

Page 1, caption: 

 Change “Ricer PORCB” to “Rider PORCB”    

Page 1, second full paragraph, third and fourth sentences: 

 This subsection also requires that the receivables for power and energy 
service of retail electric suppliers “shall be purchased at a just and reasonable 
discount rate, to be reviewed and approved by the Commission after notice and a 
hearing.”  (220 ILCS 5/16-118(c)).  This discount rate “shall be based on the 
electric utility’s historical bad debt and any reasonable start-up costs and 
administrative costs associated with the electric utility’s purchase of receivables.” 
(Id.). 

Page 2, second full paragraph, last sentence: 

 It is also noteworthy that on September 230, 2008, the Ameren Utilities 
filed their tariffs to provide UCB/POR services and, on August 19, 2009, the 
Commission issued a final Order in that docket.  (See Final Order, ICC Docket 
No. 08-0619 (August 19, 2009)). 

Page 3, third full paragraph: 

 The following witnesses testified on behalf of ComEd: Martin Fruehe, 
ComEd’s Manager for Revenue Policy; John MittelbrunMittlebrun, ComEd’s 
Manager of Regulatory Program Implementation; Robert Garcia, ComEd’s 
Manager of Regulatory Strategies and Solutions; Scott Vogt, ComEd’s Director 
of Financial Planning and Analysis; and, Susan D. Abbott, the Principal of Susan 
Abbott Consulting, LLC. 

Page 3, fourth full paragraph, last sentence: 

 The following persons testified on behalf of the intervening parties: Kevin 
Wright, President of the ICEA, on behalf of the ICEA; Timothy Locascio, the 
Manager of Regulatory Affairs for Liberty Power Company, on behalf of RESA; 
James L. Crist, the President of the Lumen Group, on behalf of Dominion; and, 
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Christopher Thomas, CUB’s Director of Policy, and Bryan McDaniel, CUB’s 
Senior Policy Analyst, on behalf of CUB. 

Page 5, first full paragraph, first sentence: 

 We note that some of the system modifications that ComEd used to initiate 
its PORCB program may be used, in the future, to provide stand-alone 
consolidated billing or purchase of uncollectiblesreceivable services.   

Page 6, first full paragraph, citation after last sentence: 

 (ComEd Posttrial Brief at 9; Staff Ex. 7.0 at 15). 

Page 6, fifth full paragraph, second sentence: 

 However, ComEd made its clear that such termination will only be 
undertaken…  

Page 8, first and second full paragraphs: 

 Mr. MittelbrunMittlebrun testified that ComEd has already programmed 
the changes that are needed for the originally-proposed December 2010 release, 
based on the proposed definition of mass-market and changes to the switching 
rules that ComEd proffers in its tariffs.  The testing of these billing system 
changes is now close to completion.  (ComEd Ex. 7.0 at 8).  In response to Staff’s 
(original, but later withdrawn) recommendation to reject ComEd’s proposed 
switching rules, Mr. MittelbrunMittlebrun discussed what IT changes would be 
required in order to again change in the switching rules with ComEd’s IT 
personnel and the project team.   

 Mr. MittelbrunMittlebrun stated that, if this Commission were to reject 
ComEd’s proposed switching rules, ComEd would have to rewrite the 
programming code and retest all customer switching modules, such as 
enrollments, drops, “rescinds,” and reinstatements to incorporate the changes 
ordered by this Commission.  Mr. MittelbrunMittlebrun also stated that ComEd’s 
customer switching programming code is very complex.  And, additional testing 
would have to be undertaken to ensure all of the new functionality is working 
properly.  Because this new programming code would be completed after the 
current testers have “rolled off” the project, ComEd would also have to contract-
out for more testers.  (Id. at 8).  He projected that, as a result of these 
considerations, the next billing system release after December 2010 that could 
realistically be considered for these changes would be in March of 2011.  (Id. at 
9). 

Page 8, third full paragraph, third sentence: 

 CUB’s support for ComEd proposal, however, is based upon CUB’s 
understanding that ComEd has agreed to a ten-day period following's a request to 
switch power providers, during which, a customer may rescind without penalty.   
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Page 8, last full paragraph, first sentence: 

 Dominion is in agreement with Staff’s (original, but now withdrawn) 
contention that the rescission period should be 10 days.   

Page 10, second full paragraph, fourth sentence:  

 Further, in this proceeding we are not making any determination… 

Page 13, second full paragraph, last sentence: 

 Therefore, with regard to Staff, this matter is no longer at issues. 

Page 13, fourth full paragraph, last sentence: 

 RESA additionally contends that ComEd’s messages board, which will be 
on bills issued by ComEd, will not satisfy a retail electric supplier’s legal 
requirement to provide this information.   

Page 15, fourth full paragraph, first sentence: 

 Staff proposed revised language to Rate RDS to clarify that a new 
residential customer is not eligible to take electricity from a retail electric supplier 
until a point in time that is after the time when the new residential customers has 
established service with ComEd under its bundled service tariff.   

Page 21, continuing paragraph from page 20, fourth sentence: 

 ICEA also cites the testimony of its witness Kevin Wright, who pointed 
out that three ICEA members are currently licensed to serve residential electric 
customers within ComEd's service territory, and, other members are 
contemplating entering this that market. 

Page 27, second full paragraph, fifth sentence: 

 Dominion has articulated no reason why these two types of situations 
should be treated in the same manner.   

Page 30, continuing paragraph from page 29 beneath quote: 

 (220 ILCS 5/16-118(d).  It therefore appears that the General Assembly 
intended to have all POR or UCB costs to be recovered through the tariffs that 
ComEd has filed in this proceeding, subject to a prudence review.  Stated another 
way, the language above is indicia that the General Assembly intended to have 
POR and UCB costs segregated from the costs that would be included in base 
rates.  We conclude, therefore, that the cut-off dates that Staff seeks to impose do 
not further the General Assembly’s intent, and, therefore, they are rejected. 

Page 30, last full paragraph, fifth sentence: 
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 In support, it states that, in similar rider ride recovery situations, (annual 
coal tar rider reconciliations) this Commission has not allowed costs that are not 
approved in advance, for deferral into future recovery from ratepayers. 

Page 34, first full paragraph, third sentence: 

 As is often the case, it may not be able to specifically determine, with in 
advance, what those costs are.   

Page 34, second full paragraph, second sentence: 

 These cost estimates will provide the basis of the CB Adjustment that will 
be charged under pursuant to ComEd’s proposed tariffs beginning in April of 
2011.   

Page 40, fourth full paragraph, second sentence: 

 This contention, according to Ms. Phipps, Mr. Fruehe reverses cause and 
effect. 

Page 42, fifth full paragraph, fifth sentence: 

 … and, de.) a true-up mechanism that ensured payment… 

Page 43, first full paragraph, citation after last sentence: 

 (Id.ComEd Posttrial Brief at 31). 

Page 43, fifth full paragraph, first sentence: 

 Ms. Abbott also concluded that investors will tend to be more cautious of 
investments in Illinois than they might be in another state because the Illinois is 
not ranked very high by the services that do such ranking.   

Page 44, second full paragraph, first sentence: 

 CUB cites ComEd witness Mr. GarciaFruehe…. 

 

 


