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SUMMARY AND REQUEST FOR ORAL ARGUMENT 

Commonwealth Edison Company (“ComEd”) submits this Brief on Exceptions to the 

Proposed Order (the “Proposed Order”) issued by the Administrative Law Judge (“ALJ”) on 

October 7, 2010.  ComEd respectfully submits that in several critical respects the Proposed Order 

is unsupported by or contrary to the evidence, unlawful, and is inconsistent with prior Illinois 

Commerce Commission (“Commission”) decisions and established Commission policy.  

Pursuant to Section 200.830 of the Rules of Practice of the Commission, 83 Ill. Admin. Code § 

200.830, suggested replacement language is included in the attached Appendix. 

The Proposed Order errs in three critical respects.  First, the Proposed Order’s Analysis 

and Conclusions regarding the rate of return are not based on substantial evidence and ignore the 

most probative evidence.  The Proposed Order concluded that Rider PORCB – Purchase of 

Receivables with Consolidated Billing (“Rider PORCB”) will reduce ComEd’s risk simply 

because it is a rider mechanism despite the lack of any evidence showing how ComEd’s risk in 

the eyes of investors is reduced where cost recovery is subject to a subsequent prudence review, 

as it is here.  Moreover, the “evidence” on which the Proposed Order does purport to rely is not 

contained in the record.   

The result in the Ameren Illinois utilities (“AIU”) purchase of receivables case – and its 

rate of return that the Commission adopted only reluctantly and was “not entirely comfortable” 

with – cannot provide a basis for this ruling.  AIU, ICC Docket Nos. 08-0619, 08-0620 & 08-

0621 (Cons.), at 33 (Final Order, Aug. 19, 2009).  Apart from this discomfort, the evidence 

shows that this case is fundamentally different from the AIU case, especially regarding the rate 

of return.  AIU faced none of the increased risk of cost challenges – not a penny of AIU’s 

proposed costs was challenged or at issue.  Here, ComEd faces substantial risk created both by 
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Staff’s challenge to nearly $9 million of ComEd’s estimated costs and the Proposed Order’s own 

unlawful cap on ComEd’s cost recovery.  Yet the Proposed Order adopts the same rate of return 

methodology and the same bond-like return that compensates ComEd for none of these risks.  

Moreover, although the Proposed Order purports to set the investor-required return, it expressly 

dismisses the relevance of what risks investors actually believe are significant and how they react 

to, for example, prudence reviews.  The result is a proposed return that is not the investor-

required return and which was set using a methodology that departs from how the Commission 

has consistently analyzed rates of return in the past. 

Second, although the Proposed Order correctly concludes in numerous places that 

ComEd’s cost estimates are not at issue in this docket, the Proposed Order nevertheless 

contradicts itself when it imposes an unlawful cap on ComEd’s cost recovery that deprives 

ComEd of the opportunity to show that its costs are being prudently incurred.  This cap violates 

the plain language of Section 16-118(c) of the Public Utilities Act (“Act”), which provides for 

the recovery of all of ComEd’s prudently incurred costs, and is also inconsistent with recent 

Commission decisions interpreting similar statutory language where the Commission concluded 

that a cap on costs is not permitted. 

Third, the Proposed Order ignores the substantial evidence supporting the adoption of a 

fixed charge to recover PORCB start-up and implementation costs, and instead adopts a 

discriminatory charge that departs from well-established ratemaking principles.  As an initial 

matter, the Proposed Order ignores the significant investment made by Staff, retail electric 

suppliers (“RESs”), the Citizens Utility Board (“CUB”), the utilities, and other stakeholders in 

the two-year workshop process conducted by the Office of Retail Market Development 

(“ORMD”) and the agreement among ComEd, CUB and two RES organizations representing 
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some 15 RESs regarding both the overall cost recovery mechanism and discount rate.  The 

Proposed Order does not explain why it ignores the substantial record evidence that the fixed 

charge is supported by the RESs for whom the service has been designed.   

Despite finding that the General Assembly intended to subsidize neither residential nor 

small commercial customers in the offering of the PORCB program, the Proposed Order adopts a 

percentage charge approach that does just that.  Contradicting the General Assembly’s intent, the 

Proposed Order imposes on RESs serving high-use customers exponentially more costs than it 

imposes on RESs serving low-use customers.  It is uncontested that the start-up and 

implementation costs are fixed, yet the Proposed Order provides no explanation regarding why it 

departs from traditional ratemaking principles to impose this subsidy.  Although the Commission 

has previously turned to Section 9-241 of the Act as an example of the Act’s ratemaking policy 

regarding discriminatory rates (Commonwealth Edison Co., ICC Docket No. 07-0540, at 38 

(Final Order, February 6, 2008)), the Proposed Order here inappropriately dismisses the 

reference to Section 9-241 based on a misplaced lack of standing argument.1 

In these respects, the Proposed Order’s analysis and conclusions would, if adopted, 

ignore and contradict the evidence and depart from recent Commission decisions and traditional 

ratemaking principles.  Such issues require the Commission’s careful deliberation and ComEd 

respectfully submits that oral argument could further inform the Commission’s consideration of 

these matters.  Accordingly, ComEd requests pursuant to the Commission’s Rules of Practice, 83 

Ill. Admin. Code § 200.850, that the Commission grant oral argument in the above-captioned 

                                                            
1 ComEd’s remaining exceptions are designed to clarify or strengthen the Proposed Order and, in some instances, 
correct confusion or misunderstandings regarding the evidentiary record. 
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docket on the issues of (i) rate of return, (ii) the unlawful cost cap, and (iii) the adoption of a 

fixed or percentage charge.  

I. Exception 1:  The Rate of Return Adopted by the Proposed Order Is Not Based on 
Substantial Evidence and Ignores the Most Probative Evidence.   

ComEd takes exception to the Proposed Order’s Analysis and Conclusions regarding the 

rate of return.  ComEd is entitled to a return that reflects the price capital investors demand.  The 

Proposed Order’s recommendation falls far short of that.  As explained in more detail below, it is 

not based on substantial evidence and is in fact contradicted by the most probative evidence in 

the record, including most importantly evidence that distinguishes this case from the recent AIU 

case on the same issue.   

 A. The Proposed Order Is Not Based on Substantial Evidence. 

The Proposed Order is based, first, on the conclusion that because ComEd may recover 

its PORCB implementation costs through a rider, it will face “a much lower level of risk of not 

recovering the costs of” the PORCB assets.  Proposed Order at 45.  It then determines that this 

“lower risk” warrants not just an adjustment to the return, but setting a return on equity that is 

nearly 370 basis points below that found by the Commission in late 2008 to reflect ComEd’s cost 

of capital.  These conclusions are unsupported and inconsistent with the evidence.  Most of this 

conclusion is drawn from an improper comparison between the PORCB rider and the bond 

mechanism by which ComEd recovered transition costs pursuant to the 1997 Restructuring Act.  

Again, the probative evidence shows that the comparison is illusory. 

There is nothing inherent in Rider PORCB that reduces the risk to ComEd’s ultimate cost 

recovery.  All the rider does is to better match the timing of cost recovery with the underlying 

expenditures.  That is a very real benefit, but it does not remove the risk of unrecovered costs.  
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Most importantly, the prudence risk – which the evidence here shows to be a very real risk – is 

neither eliminated nor mitigated by rider recovery, and the Proposed Order does not cite any 

evidence, because none exists, that supports the idea that rider recovery by itself eliminates or 

reduces risk. 

Second, the Proposed Order’s attempt to equate the recovery of PORCB costs with 

ComEd’s issuance of low-risk transition bonds is unsupported.  The evidence shows that the 

differences between the two situations are substantial.  For example, the Transitional Funding 

Law, 220 ILCS 5/18-101 et seq.,2 contained an irrevocable pledge by the State guaranteeing 

payment of the bonds.  Investors were assured of recovering costs by an unconditional pledge, 

backed by the State.  Here, the PORCB statute contains no such pledge.  Indeed, recovery is 

expressly conditioned on a future review of whether all of the costs were prudently incurred.  

220 ILCS 5/16-118(c).  This is not an illusory risk.  Staff, through the testimony of Ms. Ebrey, 

has provided every indication it will challenge costs both in this proceeding and in future 

proceedings.  (See Ebrey Reb., ICC Staff Ex. 7.0, 2:36-7:126, 12:258-16:338.)  Moreover, the 

Transitional Funding Law required the segregation from utility revenues of the funds used to 

repay the transition bonds, and further provided those funds would not be part of the utility’s 

estate in the event of bankruptcy.  Staff’s assertion that these investor protections “[did] not 

affect the riskiness of recovery of the cost of the underlying costs” (Phipps Reb., ICC Staff Ex. 

8.0, 2:43-44) is both contrary to common sense and ignores that these very provisions were 

critical to the AAA investor ratings – the highest possible – attached to the transition bonds 

                                                            
2 The Proposed Order incorrectly states that Section 18-104 “allowed for the transition of electric utilities when the 
law required these utilities to divest themselves of their generation assets…”  Proposed Order at 39, fn. 9 (emphasis 
added).  The 1997 Restructuring Act permitted, but did not require, utilities to divest their generation assets. 
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(Abbott Sur., ComEd Ex. 9.0, 6:123-124).  ComEd expert witness Susan Abbott’s testimony 

showed that the AAA rating was directly traceable to those features: 

And the [] whole purpose of this very structured, very tight configuration was to 
make sure that the risk of any interruption of the investors’ payments from those 
transition bonds would be de minimis and, therefore, allow a [AAA investor] 
rating, which, in turn, allowed the very low interest, which, in turn, allowed the 
economics to work for the whole situation. 
 

(Tr. at 73:4-11.) 

The Proposed Order, however, claims that “Staff has produced credible evidence 

establishing that these bonds bore some risk.”  Proposed Order at 45.  Whether those bonds bore 

“some risk” is not the point – and the AAA rating means that whatever risk they bore was seen 

by investors as very thin.  The point is that the de minimis risk the transition bonds may have 

carried is in no way equivalent to the risk of recovery of PORCB asset costs.  Moreover, none of 

this “credible evidence” of “some risk” appears in the evidentiary record.  For example, the 

Proposed Order states:  “There was a two-year difference between the expected and the final 

maturity dates on these bonds, due to what Staff states (and is un-refuted) is the risk involved 

with these bonds.”  Proposed Order at 45.  This “un-refuted” statement by Staff, however, was 

made for the very first time in Staff’s Brief without any cite to the evidentiary record.  (Staff Init. 

Br. at 74.)  That is because this lawyer’s opinion on the meaning of maturity dates has no 

evidentiary support.  Moreover, ComEd refuted Staff’s position in its Reply Brief by explaining 

that the maturity date spread has no bearing on the certainty of the payments to investors:  

“[t]hese dates do not reflect a risk that recovery will be incomplete or inadequate.”  (ComEd 

Rep. Br. at 20.)   

Equally misguided is the Proposed Order’s claim that the transition bonds were risky 

because a trust was created for the bonds and the utility might default on payments or file for 
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bankruptcy.  Proposed Order at 45.  The utility could not “default” because cash flowed directly 

to the trust from a portion of incoming revenues specifically earmarked for that purpose.  The 

funds never “belonged” to ComEd.  Moreover, the trust was bankruptcy remote – a default or 

bankruptcy of the utility would not compromise the trust or its obligations.  The creation of this 

bankruptcy remote trust was required as part of the overall structure to reduce risk to an 

infinitesimal level.  (Abbott Sur., ComEd Ex. 9.0, 6:117-7:138.)   

Further, the trust and the transition bondholders faced no prudence risk.  The Proposed 

Order, however, implicitly recognizes the existence of the PORCB prudence risk; indeed, it 

attempts to minimize it by claiming that ComEd will have no “motivation” to make imprudent 

expenditures.  Proposed Order at 45.  Of course, this is always the case.  No utility is ever 

motivated to make expenditures likely to be disallowed as imprudent; that notion is unsupported 

by the record if not entirely far-fetched.3  The real risk investors see and react to is that, despite a 

utility’s best efforts, an expense may be found imprudent.  That risk is real.  But, even were the 

                                                            
3 But even if such a motivation ever existed, which ComEd denies, the attempt to explain why it would not exist 
here is based on the incorrect notion that ComEd will be spending money on the PORCB program for the “well 
being” of its “competitors,” those retail electric suppliers for whom the PORCB program is designed to benefit: 

In this vein, we note that ComEd’s aim here will be to aid the well-being of its competitors.  Thus, 
it appears that, ComEd does not have the motivation to make imprudent costs that might exist, if 
those costs were expended solely on ComEd’s behalf. 
 

Proposed Order at 45.  The PORCB program, however, does not involve ComEd aiding its “competitors.”  ComEd 
is a delivery services company, and is not in the business of “competing” with the RESs in the sale of supply 
service.  Pursuant to the Commission’s own Integrated Distribution Company rules, ComEd is prohibited from such 
competition.  Moreover, ComEd makes no profit on the supply service it does provide, which must be provided “at 
cost”. 
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Proposed Order to deny it, it cannot deny that investors believe it is real, and accordingly reflect 

that risk in the compensation they demand.  That is all that matters.4 

Finally, ComEd cited the Commission’s recent approval of Rider AMP – Advanced 

Metering Program Adjustment (“Rider AMP”) in support of its proposal here because Rider 

AMP also provides for a return on equity that reflects ComEd’s most recent Commission-

approved rate of return.  The Proposed Order attempts to distinguish Rider AMP on the basis that 

it involved energy efficiency.  Proposed Order at 45-46.  While true in part – the Rider does 

much more than just make energy efficiency possible – that fact is irrelevant.  The proper inquiry 

focuses not on what the capital funds but on the risks the investor sees in recovering the costs.  In 

this respect, the Proposed Order fails to distinguish Rider AMP from Rider PORCB in any 

relevant way. 

B. The Proposed Order Ignores the Most Probative Evidence in the Record. 

  1. The Proposed Order does not consider the differences between  
  this case and the AIU case. 

Equally concerning is the Proposed Order’s failure to consider and weigh the cost 

recovery risks identified in this docket, but were wholly absent from the AIU purchase of 

receivables docket.  Here, unlike in AIU where the substance of AIU’s cost estimates was not 

even discussed in the final order, record evidence shows that Staff has challenged nearly $9 

million in costs, and the Proposed Order itself unlawfully caps ComEd’s cost recovery.  Yet, the 

Proposed Order addresses none of this risk.5  Considering that the Commission was “not entirely 

                                                            
4 On page 47 of the Proposed Order, it states that “ComEd’s suggestion that a prudence review can be avoided in a 
rate case is simply incorrect.”  However, no such suggestion was made, and the Proposed Order provides no cite in 
support of this statement. 

5 The Proposed Order only notes that Staff’s concerns about ComEd’s costs are “legitimate”, which only further 
underscores the increased risk in this docket not present in the AIU docket.  Proposed Order at 46. 
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comfortable with the process Staff used in its Initial Brief to establish its proposed [] rate of 

return” in the AIU docket (AIU, ICC Docket Nos. 08-0619, 08-0620 & 08-0621 (Cons.), at 33 

(Final Order, Aug. 19, 2009)), the presence of Staff’s challenges to ComEd’s cost recovery in 

this docket should be more than sufficient grounds for the Commission to refrain from adopting 

here a methodology in which it already lacks confidence.       

  Of the nearly $9 million in cost estimates directly challenged by Staff, $2.5 million 

relates to deferred costs and over $6 million relates to other cost estimates.  (See Ebrey Reb., ICC 

Staff Ex. 7.0, 2:36-7:126, 12:258-16:338.)  With respect to the deferred costs, although the 

Proposed Order correctly declines to reach a conclusion on this issue because costs are not the 

subject of this docket, Staff’s challenge, and the attendant risk, will remain after this docket 

concludes.  Proposed Order at 30-31. 

Moreover, the loss of cost recovery is not just a risk – it is a reality.  In response to the $6 

million in cost estimates challenged by Staff unrelated to the deferred costs, the Proposed Order 

unlawfully concludes that ComEd cannot begin recovering over $5 million in costs during the 

First Application Period, which represents a period of three years.  Proposed Order at 36.  As 

explained in Section II below, that prohibition does not merely delay cost recovery, but prevents 

recovery of the return of and on three years of amortized costs.  But, even if the final Order 

correctly removes this unlawful cap, the fact that Staff has clearly signaled its intent to question 

and challenge some $6 million in costs remains, which introduces substantial risk to the PORCB 

program not at all present in AIU’s POR program.6 

                                                            
6 The Proposed Order attempts to dismiss the future cost recovery risks by claiming that, “in large part, a utility 
controls the outcome of any prudence review, as long as it acts prudently.”  (Proposed Order at 47.)  However, this 
statement misses the point, and ignores the evidence introduced regarding the risk associated with the recovery of 
costs through a rider mechanism itself that has nothing to do with prudence.  That is, the rider mechanism requires 



 

10 

The Proposed Order, however, ignores the record evidence of these risks, and fails to 

address or consider how these risks impact the allowed return on equity.  Rather, it borrows 

inapposite language from the AIU Order and concludes that, “[d]ue to the existence of this rider, 

ComEd will face[] a much lower level of risk of not recovering the cost of assets used in 

implementing its PORCB program.”  Proposed Order at 45.  This conclusion cannot be 

reconciled with the record evidence. 

 2. The Proposed Order ignores the expert evidence introduced by 
 ComEd based on a misunderstanding of how a rate of return on 
 equity is determined. 

To further illuminate the impact of Staff’s challenges to the cost estimates, ComEd 

presented the expert testimony of Susan Abbott to analyze the substantial risks introduced by 

Staff and inherent in a prudence review.7  She explained that the investing community does not 

necessarily view automatic adjustment clause tariffs as eliminating risk, especially where, as 

here, a prudence review is required.  Unfortunately, the facts also show that investors view a 

prudence review in Illinois as more risky than in other states because ratings agencies generally 

view regulatory risk in Illinois as fairly high.  Investors will be more cautious of investments in 

                                                                                                                                                                                                
ComEd to initially render some judgment concerning which costs to provide PORCB service are “start-up and 
administrative costs associated with the electric utility’s purchase of receivables” (220 ILCS 5/16-118(c)) and that 
should be allocated to and recovered from RESs consistent with the statute.  Because of the particularly long initial 
three-year reconciliation period proposed by ComEd and Staff and no set time limit on reconciliation proceedings, 
there is a potential that prudently incurred costs necessary to provide PORCB could be trapped between rate case 
proceedings and go unrecovered, simply because a party successfully argues that certain costs are not start-up or 
administrative costs “associated” with the purchase of receivables.  (Garcia Sur., ComEd Ex. 6.0, 18:410-19:427.)  
In light of Staff’s testimony, this risk is very real.  (Ebrey Reb., ICC Staff Ex. 7.0, 14:290-301.) 

7 Ms. Abbott is the Principal of Susan Abbott Consulting, LLC, and is an independent consultant to companies in the 
regulated water, gas and electric utilities sector, providing advice surrounding questions relative to credit ratings, 
credit worthiness, and rating agency relationships.  Ms. Abbott has worked in the financial services industry since 
1977, and spent the vast majority of her career at Moody’s Investor Services, one of the three principal U.S.-based 
global rating agencies.  (Abbott Sur., ComEd Ex. 9.0, 1:1-12.) 
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Illinois than they would be of utility investments in another jurisdiction with a better ranking.  

(Abbot Sur., ComEd Ex. 9.0, 3:55-63, 4:70-5:90.)  None of these facts appears in the AIU record.   

Both Staff and ComEd appropriately framed the return on equity issue in terms of 

“investor-required rate of return” and Staff stated that “the rate of return investors require varies 

with risk.”  (Phipps Dir., ICC Staff Ex. 4.0, 7:123-9:157; Phipps Reb., ICC Staff Ex. 8.0, 12:239-

241.)  Nonetheless, the Proposed Order criticizes Ms. Abbott’s testimony because   

she presented no facts indicating that this Commission should rely upon what 
investors think or might think, in order determine the rate of return involved here.  
ComEd posits no facts indicating that appealing to investors that do no[t] 
understand what a prudence review is would be something that is within this 
Commission’s purview or, even within its statutory jurisdiction. 
 

Proposed Order at 46.  These statements reflect a fundamental misunderstanding of the 

considerations that go into a return on equity determination.  The “facts” that Ms. Abbott 

supposedly failed to present – why the Commission should rely on investor expectations or 

requirements – are facts that the Commission and Staff have recognized for years as being 

central to setting a proper return on equity.  See, e.g., Order, ICC Dkt. No. 07-0566 (September 

10, 2008) at 80 (“Staff witness McNally estimated ComEd’s investor-required rate of return on 

common equity to be 10.30%.” (emphasis added)). 8  Indeed, the core inquiry here too is 

determining the return that investors require as compensation for the risks associated with utility 

investments, and what investors “think” is central to that inquiry.  If the Proposed Order 

                                                            
8 The Order also established ComEd’s return on equity in that case at the same 10.3%.  Id. at 99.  See also Central 
Illinois Light Co., 2010 WL 1868345 (ICC Apr. 29, 2010) (approving a rate of return (“ROR”) approach that 
incorporated a risk premium adjustment, noting that this methodology is consistent with the theory that investors are 
risk-averse and that the Commission had long taken this approach to investors’ risk requirements, including risks 
concerning regulation); Commonwealth Edison Co., 1993 WL 73575 (ICC Jan. 6, 1993) (revised on other grounds, 
1993 WL 124650 (ICC Feb. 24, 1993) (approving a risk premium that reflected  potential used and useful 
disallowances because investors were aware of that potential and that the rate reflected a risk premium for such 
disallowances).  Id.   
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recommends ignoring investors and their concerns and thoughts, then it is unclear what 

methodology it would adopt.  It certainly cannot adopt Staff’s methodology, which sets an 

“investor-required rate of return” and is based on the assumption that “the rate of return investors 

require varies with risk.”  (Phipps Dir., ICC Staff Ex. 4.0, 7:123-9:157; Phipps Reb., ICC Staff 

Ex. 8.0, 12:239-241.) 

Indeed, the Proposed Order itself is inconsistent – after dismissing Ms. Abbott’s relevant 

and persuasive testimony regarding the investment community, the Proposed Order then 

questions why Ms. Abbott did not provide more testimony about why the investing community 

should ignore certain Standard & Poor’s quotes cited by Staff.  Proposed Order at 46.  Putting 

aside these contradictory criticisms, a review of Ms. Abbott’s testimony shows that she directly 

addressed Staff’s claims, and pointed out that the specific tariff mechanism at issue here does not 

automatically ensure full and timely cost recovery in the same way that other automatic 

adjustment clauses might: 

While Ms. Phipps and Mr. Thomas argue that there are adjustments that neutralize 
the risk of the program, it is important to point out that the investing community 
does not necessarily ascribe an absence of risk, or even a lowering of risk, to 
assets subject to adjustment clauses.  Investors generally perceive that the 
relationship between these mechanisms and return on equity is a complicated one 
that requires the evaluation of the specifics of the mechanism in question.  Ms. 
Phipps’ general assumption that the adjustment clause associated with the 
PORCB program neutralizes risk is overreaching and overly simplistic.  Ms. 
Ebrey’s challenge to costs that are reasonable and rational before the program 
even starts further emphasizes my point that regulatory risk is real and present in 
this situation, and that ComEd should be entitled to its generally allowed return on 
equity to reflect this real and present risk that is clearly demonstrated by Staff’s 
own recommendations. 
 

(Abbott Sur., ComEd Ex. 9.0, 3:55-4:67.) 

The Proposed Order further directs undue criticism at Ms. Abbott for providing testimony 

explaining how various ratings agencies view the Commission, the Illinois regulatory framework 
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and cost recovery provisions, as well as the impact of these agencies’ ratings on investors.  

Proposed Order at 47.  Instead of dealing with this testimony on its merits – by recognizing that 

it goes directly to the issue of perceived risk – the Proposed Order instead launches into a 

defense of the Commission and notes that these ratings “do[] not indicate that ComEd will be 

unable to finance its PORCB expenditures.”  Id. 9  However, neither ComEd nor any other party 

claimed ComEd would not be able to finance its expenditures (indeed, it has already expended 

significant investment to date);  rather, the issue is the perceived risk that those costs will not be 

timely and fully recovered, which determines in large part the rate of return required by 

investors. 

The Proposed Order further misstates Ms. Abbott’s testimony when it wrongly claims 

that “Ms. Abbott acknowledges the fact that ComEd’s current A- rating reflects the Illinois 

regulatory environment.”  Id.  Ms. Abbott never testified that ComEd has an A- rating (because 

the facts are to the contrary), either live or in her pre-filed surrebuttal testimony.  The cite 

provided in the Proposed Order is to the following from page 85 of the evidentiary hearing 

transcript: 

 Q: .... I have what I hope is just one question for you.  And that is, does  
 ComEd’s current credit rating reflect – already reflect the regulatory 
 environment here in Illinois? 
 
A: Yes, it does.   
 

                                                            
9 ComEd wishes to note that it did not proffer Ms. Abbott’s testimony to insult or impugn the Commission or its 
Staff.  Rather, the purpose of presenting these facts was to identify the perceptions of risk that investors have 
regarding the current regulatory climate in Illinois and the very real impacts these perceptions have on the costs of 
financing any project undertaken by ComEd.  It cannot be disputed that perceptions of risk affect every market; and, 
in particular, the perceived riskiness of cost recovery for Illinois utilities translates directly to higher costs of 
financing new projects.  The purpose of Ms. Abbott’s testimony regarding this issue was to point out that these 
perceptions (warranted or not) become reality for ComEd in the form of higher costs of attracting capital. 
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(Tr. at 85.)  No testimony was provided either at the hearing or in pre-filed testimony regarding 

what ComEd’s current credit rating is.  The only place an “A-” is mentioned is in the rebuttal 

testimony of another ComEd witness, Martin Fruehe, where he refers to the A- rating for senior 

secured debt, which is not ComEd’s overall credit rating.  If any confusion remains regarding 

ComEd’s current credit rating, this information is publicly available and is also reflected in Ms. 

Abbott’s direct testimony filed June 30, 2010 in ICC Docket No. 10-0467 as ComEd Exhibit 5.0.   

Proposed Alternative Language: 

ComEd sets forth in Section I of the Appendix two proposals for alternative language.  

The first proposal adopts ComEd’s rate of return proposal, and the second proposal adopts 

Staff’s rate of return proposal using revised language, drawn from the AIU purchase of 

receivables order.  The Commission need not and should not incorporate all of the discussion in 

the Proposed Order if it elects to adopt Staff’s proposal, inasmuch as that discussion contains 

numerous mistaken and unsupportable statements, as described above.   

II. Exception 2:  The Proposed Order Unlawfully Imposes a Cap on ComEd’s Ability 
to Recover Its Prudently Incurred Costs. 

The Proposed Order is clear that ComEd’s cost estimates are not at issue in this case and 

that “ComEd should be allowed to recover any prudently-incurred cost that it incurs in 

furtherance of the PORCB program.”  Proposed Order at 34.10  It is therefore surprising that, in 

one instance, the Proposed Order contradicts itself by “adopt[ing] Staff’s recommendation to 

limit ComEd’s CB Adjustment rate for the First Application Period to the amount that ComEd 

originally proposed, which is $12,596,214.  After the First Application [P]eriod, ComEd may file 

                                                            
10 See also Proposed Order at 3 (“It is important to note that in this proceeding, ComEd is not asking this 
Commission to approve the costs it will incur in starting up or administering a PORCB program.  Instead, there will 
be periodic reconciliation proceeding, which will allow recovery of ‘prudently incurred’ costs.  What ComEd seeks 
approval of in this docket is only the mechanisms for cost recovery that are in the pertinent tariffs.”); id. at 25 (“…as 
long as ComEd’s start-up costs for consolidated billing are prudently incurred, they are recoverable.”) 
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a new tariff reflecting its new costs estimates.”  Proposed Order at 36.  Because ComEd’s costs 

are amortized over a 10-year period, the impact of the Proposed Order’s cap is the preemptive 

disallowance of the ability to earn the return of and on three years of amortized costs, which 

deprives ComEd of its statutorily granted right to demonstrate the prudence of these costs.  As 

explained below, in addition to the fact the Proposed Order is internally inconsistent, the cap is 

an unlawful and arbitrary disallowance that violates the applicable statute and is inconsistent 

with the Commission’s prior treatment of this issue. 

As an initial matter, the Proposed Order’s cap contradicts the specific statutory provision 

that the utility shall recover its “reasonable start-up and administrative costs” and that the tariff 

shall provide for the recovery of all of “the prudently incurred costs associated with the provision 

of this service pursuant to this subsection (c).”  220 ILCS 5/16-118(c).  Indeed, in its recent order 

approving ComEd’s on-bill financing program, the Commission rejected arguments to arbitrarily 

cap ComEd’s costs because there, like here, the relevant statute provided for recovery of all of 

the utility’s prudently incurred costs: 11 

The AG’s request to cap Program Fees at 10% of the program dollars is denied.  It 
is contrary to the express statutory language that the utilities are allowed to 
recover all of their prudently incurred costs.  All costs that the utilities seek to 
recover from ratepayers will be subject to a prudency review in the annual 
reconciliation proceeding for the utilities’ automatic adjustment clause rider.  In 
our prudency reviews for this program the Commission will pay close attention to 
the reasonableness of all administrative costs.  The Commission cautions against 
administrative costs that may limit or adversely affect whether to continue with 
the program in future years.  
 
The Commission agrees that any estimates that the Utilities’ have provided are 
merely informational, and the Commission’s approval of the OBF program does 
not include approval of the associated proposed budget amounts. 

                                                            
11 Subsection (f) of the on-bill financing statute provides that “[a]n electric utility shall recover all of the prudently 
incurred costs of offering a program approved by the Commission pursuant to this Section, including, but not limited 
to, all start-up and administrative costs and the costs for program evaluation.”  220 ILCS 5/16-111.7(f). 
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Commonwealth Edison Co., ICC Docket No. 10-0091, at 35 (Final Order, June 2, 2010).  All of 

ComEd’s costs are subject to a prudence review, and, as Staff witnesses Mr. Clausen and Ms. 

Ebrey admit, such a review will be conducted in the reconciliation proceedings.  (Clausen Dir., 

ICC Staff Ex. 1.0, 19:407-408.) 

The Proposed Order bases the unlawful cap on the fact that ComEd revised its cost 

estimates in early June 2010.  As ComEd explained in its response to Staff data requests TEE 

2.03 and TEE 2.04, the change in the cost estimates was the result of a revised allocation of the 

total costs, and not an identification of new project costs.  (Staff Cross Exs. 5 & 6.)  ComEd 

identified and revised the allocations in the course of preparing its recent rate case filing, which 

was filed on June 30, 2010.  (Id.)  Therefore, the Proposed Order is inaccurate when it states that 

“ComEd vigorously objects to Staff’s requests for verification of its costs estimates.”  Proposed 

Order at 36.  ComEd answered Staff’s data requests, and Staff did not file a motion to compel 

any further response.  Moreover, the Proposed Order is incorrect when it states the increase in 

the cost estimates was not presented until ComEd’s rebuttal testimony.  To the contrary, ComEd 

served revised data request responses on June 9, 2010 showing the revised cost estimates, which 

was nearly one month prior to ComEd’s rebuttal testimony and almost two months prior to Staff 

filing rebuttal testimony on August 4, 2010.     

And finally, to the extent either Staff or intervenors has questions about the PORCB 

costs, ComEd noted in its surrebuttal testimony in early August that it had recently filed a rate 
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case.  Because discovery was and is ongoing in that case, the parties are free to submit data 

requests concerning the PORCB costs so that a proper allocation of costs can be determined.12 

Proposed Alternative Language: 

ComEd’s proposed alternative language appears in Section II of the Appendix. 

III. Exception 3:  The Proposed Order Inadvertently Imposes a Cut-Off Date for the 
Recovery of Start-Up and Implementation Costs After Rejecting Such a Cut-Off 
Date. 

Although the Proposed Order appropriately concluded “that the cut-off dates that Staff 

seeks to impose do not further the General Assembly’s intent, and, therefore, they are rejected” 

(Proposed Order at 30), the Proposed Order nevertheless appears to have inadvertently imposed 

Staff’s cut-off dates when it adopts language proposed by Staff for a final true-up after ten years 

(id. at 32).  Indeed, Staff was clear that the proposed language for Rider PORCB and Rider RCA 

was only applicable “if the Commission agrees that a December 31, 2011 cut-off date is 

appropriate.”  (ICC Staff Ex. 5.0, 27:602-603.)  Because the Proposed Order does not find the 

cut-off date to be appropriate, the Proposed Order should not adopt Staff’s proposed language.13 

Proposed Alternative Language: 

ComEd’s proposed alternative language appears in Section III of the Appendix. 

IV. Exception 4:  The Proposed Order Imposes a Discriminatory Charge That Unjustly 
Penalizes RESs Serving High-Use Customers. 

                                                            
12 ComEd notes that the first full paragraph on page 35 of the Proposed Order refers to the deferred cost discussion, 
which is addressed earlier in the Proposed Order on pages 30-31.  ComEd further notes that the last sentence on 
page 35 of the Proposed Order and accompanying footnote 7 appear to refer to argument ComEd made under the 
return on equity section of its Initial Brief.  (ComEd Init. Br. at 29.)  With respect to footnote 7 in particular, ComEd 
notes that Ms. Ebrey’s testimony is cited on page 31 of ComEd’s Initial Brief, and her proposals to challenge costs 
are set forth in detail in the preceding pages 21-29 of ComEd’s Initial Brief. 

13 ComEd opposed this language in the same way that it opposed the cut-off date proposal.  (Garcia Reb., ComEd 
Ex. 3.0, 19:480-20:508.) 
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ComEd takes exception to the Proposed Order’s Analysis and Conclusions regarding the 

adoption of a percentage charge for the recovery of PORCB start-up and implementation costs.  

Specifically, the Proposed Order (i) ignores the two year collaborative workshop process that 

culminated in agreements with CUB and RES organizations representing some 15 retail electric 

suppliers regarding the cost recovery mechanism and the fixed charge, (ii) inappropriately 

concludes that RESs serving high-use customers should subsidize RESs serving low-use 

customers despite finding that the legislative history indicates no such preference, and (iii) 

misunderstands the nature of ComEd’s concerns regarding the establishment of a rate that 

discriminates against high-use customers in favor of low-use customers. 

 A. The Proposed Order Ignores the Collaborative Process That Led to 
 the Broadly Supported Fixed Charge Proposal. 

Although ComEd’s filing to implement its PORCB service enjoys broad support from the 

very RESs for whom the service has been designed, the Proposed Order ignores this agreement 

and instead focuses only on a proposal raised by Staff and Dominion Retail Inc., a supplier that 

is not even licensed to market to Illinois electric customers.  (ICEA Init. Br. at 5.)  Throughout 

this docket, both the Illinois Competitive Energy Association (“ICEA”) and the Retail Energy 

Supply Association (“RESA”), representing some 15 RESs licensed to serve those residential 

and small commercial customers eligible under Section 16-118(c) (i.e., those customers with 

demands less than 400 kilowatts (“kW”)), have consistently and vigorously supported both the 

cost recovery mechanism reflected in Rider PORCB and the fixed, $0.50 per bill charge.  

Moreover, ICEA and RESA were later joined by another RES group, the Illinois Energy 

Marketers Coalition (“ILEMC”), which also voiced its support for the $0.50 per bill charge.  

(ILEMC Rep. Br. at 2, 3.) 
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ComEd’s tariff filing in fact reflects two years’ worth of ORMD Workshops, including 

the input, collaboration and any consensus achieved during that process.  The workshops, which 

began in January 2008, addressed the provisions of Public Act 95-0700, including the 

requirements of Section 16-118(c) of the Act, and benefited from the participation of a variety of 

stakeholders, including Staff, ORMD, RESs, CUB, the Attorney General, the utilities, and other 

interested parties.  Prompted by the discussions flowing from the ORMD Workshop process, 

ComEd and CUB worked together to develop the cost recovery mechanism and were able to 

reach informal agreement as to how it should function.  (ComEd Init. Br. at 7.)  Moreover, last 

fall, RESA, ICEA and ComEd began having settlement discussions with some 15 RESs to 

narrow the issues in this proceeding, and were able to reach a formal agreement on the discount 

rate and cost recovery mechanism and other terms and conditions.  (Id.)  Ultimately, ComEd was 

able to strike a balance between CUB and RESA/ICEA on several key aspects of the filing, and 

having these agreements in place at the outset has served the parties well in narrowing and 

refining the issues in this docket.  (Id.) 

With respect to the fixed, $0.50 charge in particular, RESA and ICEA have maintained 

support for the proposed rate structure precisely because it encourages participation and timely 

cost recovery.  As ICEA explained, it has been a champion of the purchase of receivables 

program since the legislation’s infancy, and its membership includes RESs licensed and ready to 

serve both residential and commercial customers in Illinois: 

ICEA would not have agreed to enter into the MOU had its members thought it 
would result in an unused, unworkable and unwanted POR and UCB service. 
ICEA and its member companies have been, and continue to be, vocal and active 
participants in the quest to foster and maintain the development of retail electric 
competition in Illinois.  Indeed, ICEA members actively sought passage of the 
legislation that would become the POR and UCB provisions in the Public Utilities 
Act.  ICEA member companies have several years of experience serving 
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customers in other jurisdictions using POR and UCB mechanisms.  In addition, 
ICEA members Champion, Integrys and Direct Energy collectively serve over 
three million residential gas and/or electric customers in North America.  Three 
ICEA members are currently licensed to serve residential electric customers 
within ComEd's service territory (Champion Energy, LLC; Direct Energy 
Services, LLC; and, Integrys Energy Services, Inc.) and others are contemplating 
entry into that market.  The successful implementation of PORCB in ComEd's 
service territory will likely expedite that market entry. 
 

(Wright Reb., ICEA Ex. 2.0, 3:17-4:5.) 

The Proposed Order, however, addresses none of this collaboration, consensus or 

agreement, and does not explain why it ignores the substantial evidence proffered by the RESs 

for whom the service has been designed.  As the Proposed Order acknowledges, the RESs’ use of 

the PORCB service is optional (Proposed Order at 24), and ComEd believes that the best way to 

ensure participation in an optional service in a competitive market is to negotiate and reach 

agreement with the intended users (i.e., RESs).  Most importantly, ignoring these efforts does not 

encourage future investments in collaboration and settlement. 

 B. The Proposed Order Does Not Acknowledge or Provide a Rationale 
 for Its Conclusion to Subsidize RESs Serving Low-Use Customers at 
 the Expense of RESs Serving High-Use Customers. 

Although the Proposed Order correctly concludes that “[n]othing in [the legislative 

debates regarding the passage of PA 95-700] indicates that the General Assembly intended any 

class of consumer to be the primary beneficiary of this Act”, the Proposed Order goes on to 

adopt a percentage charge that indisputably will charge RESs that serve high-use customers more 

per bill than RESs that serve low-use customers despite the fact that the start-up and 

implementation costs recouped by that charge are the same whether the receivable relates to a 

high-use or low-use customer.  Proposed Order at 22-23. 
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As ComEd explained, from a rate design perspective, a fixed charge for the recovery of 

start-up and implementation costs is completely consistent with traditional ratemaking principles 

because it reflects the fixed nature of the costs being recovered by that charge.  In other words, 

ComEd’s start-up and implementation costs are the same regardless of whether the customer for 

whom it is purchasing receivables is a high-use or low-use customer.  That these costs do not 

vary with, and are not affected by, the amount of receivables purchased is an unrefuted fact.  

(Staff Init. Br. at 11 (“The fact is that these costs are fixed costs….”).)  Imposing a fixed charge 

is therefore the most accurate reflection and allocation of these fixed costs.  Indeed, in setting 

ComEd’s distribution rates, the analogous costs of billing and payment processing are recovered 

through the fixed, monthly customer charge applied on a dollars per month basis.  These 

distribution costs are allocated to delivery classes based on the number of customers in the 

embedded cost of service studies filed with the distribution rate cases, and the costs to provide 

these services do not vary with the amount of energy delivered or the amounts billed for ComEd 

energy supply or distribution service.14  Similarly, under ComEd’s Rider SBO – Single Billing 

Option (“Rider SBO”), RESs seeking to consolidate the energy-related bills for their customers 

see a fixed, $0.54 per bill monthly credit for the analogous billing of ComEd’s distribution and 

related charges.  (ComEd Init. Br. at 16.)   

Although the Proposed Order claims that the General Assembly did not “intend[] any 

class of consumer to be the primary beneficiary of this Act”, the Proposed Order’s adoption of 

the percentage charge does just that – the percentage charge will unjustly impose much higher 

                                                            
14 The fixed charge proposed in this proceeding is similar in nature to ComEd’s fixed Customer Charge set forth in 
its Rate RDS, which sets forth a fixed charge applicable to delivery services customers to recover, inter alia, billing, 
payment processing, and other customer services costs.  Indeed, if the PORCB costs were to be recovered in a 
general rate case, they would be recovered through the fixed, per bill Customer Charge in Rate RDS. 
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charges on RESs for high-use customers’ bills despite the fact these customer impose no higher 

costs on ComEd than low-use customers’ bills.  Based upon the unsupported assumption that 

RESs serving high use customers “would have a much easier time gaining profit” (Proposed 

Order at 22), the Proposed Order adopts a percentage charge that requires such RESs to pay 

much more than those RESs serving low-use customers despite the fact that the fixed start-up 

and implementation costs do not change based on usage or amounts billed.  Following this logic, 

the Commission should set delivery services rates so that the more profitable high-use 

commercial and industrial customers are charged more than ComEd’s cost of service because 

doing so will have a proportionately lower impact on them.  Proposal like this would seem to run 

afoul of the principles outlined in Section 9-241 of the Act.  220 ILCS 5/9-241.   

As illustrated by ICEA, Staff’s and Dominion’s proposal creates enormous disparities 

between the cost recovery charges applicable to different customers’ receivables.  Indeed, 

ComEd’s comparison of the fixed charge and percentage charge proposal likewise demonstrated 

that the average annual PORCB charge for a medium load customer under the percentage charge 

proposal would be 60 times greater than under the fixed charge approach (i.e., $369.91 vs. 

$6.00).  (ComEd Ex. 3.1.)  The Proposed Order provides no rationale or justification for 

requiring RESs serving high-use customers to pay so much more than RESs serving low-use 

customers.  If the Proposed Order intends to adopt such a subsidization arrangement, then it must 

explain its reasons for doing so here. 

Of course, whether a subsidy ever actually occurs is dependent upon whether RESs use 

PORCB to serve their high-use customers, which is highly questionable with respect to the non-

residential market given the high costs imposed under the percentage charge approach.  A charge 

for the recovery of start-up and implementation costs based on a percentage of receivables 
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purchased will distort the economics of PORCB service in favor of maintaining the status quo – 

utilizing the billing and bad debt management practices in use today to serve these customers.  If 

PORCB is not used to serve high-use customers, cost recovery will be further delayed and all 

customers with demands under 400 kW may be obligated to carry more of the PORCB start-up 

and implementation costs – whether they switch to a RES or not.  Indeed, there is no evidence 

from AIU’s experience that a charge based on a percentage of receivables will enable RESs to 

acquire any new customers, including low-use customers.  (Garcia Reb., ComEd Ex. 3.0, 11:302-

310.) 

In the event the Commission adopts the percentage charge approach, ComEd notes that 

the Proposed Order’s uncollectibles percentages cited for purposes of setting a single average 

uncollectibles charge are incorrect and do not appear in the record.  ComEd therefore provides 

the correct uncollectible percentages in the Appendix.  See ComEd’s Verified Response to the 

Administrative Law Judge’s Request for Additional Information (Oct. 19, 2010). 

 C. The Proposed Order Misunderstands the Policy Arguments Based on 
 the Discriminatory Nature of the Percentage Charge. 

As an initial matter, the Proposed Order wrongly assumes that ComEd has no interest in 

the success of the PORCB program, and states that “it is difficult to fathom why management at 

ComEd would care if its competitors, retail electric suppliers, imposed a charge in a manner that 

discriminated against a certain type of customer.”15  Proposed Order at 23.  To be clear, ComEd 

is not concerned about how a RES chooses to pass along its costs to its customers.  What ComEd 

is concerned about is designing a successful PORCB program that the RESs will utilize and 

ultimately reimburse ComEd and customers with demands under 400 kW for the costs they have 
                                                            

15 As noted above, RESs are not ComEd’s competitors – ComEd is a delivery services company and does not 
compete with RESs for the provision of retail electric supply service.   
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borne.  ComEd’s commitment to this goal is reflected in the hundreds of hours it invested in the 

ORMD Workshop process over a two-year period that led to further negotiations with RESs 

culminating in an agreement representing some 15 RESs.  Moreover, as explained above, the 

RESs have confirmed they fully intend to use the PORCB service reflected in this agreement:  

“ICEA would not have agreed to enter into the MOU had its members thought it would result in 

an unused, unworkable and unwanted POR and UCB service.”  (Wright Reb., ICEA Ex. 2.0, 

3:17-4:5.) 

ComEd is also concerned about the lack of participation in AIU’s purchase of receivables 

service, which imposes a percentage charge.  As ComEd explained throughout this proceeding, a 

similar lack of participation under ComEd’s PORCB program will adversely affect ComEd.  For 

example, ComEd could go without any recovery of its purchase of receivables assets for up to 

three years beyond the availability of the rider, and more than six years after beginning to invest 

in enabling the PORCB service in 2008.  (Fruehe Reb., ComEd Ex. 5.0, 10:201-203.) 

The Proposed Order’s focus on standing to make arguments regarding discrimination and 

setting forth a prima facie case of discrimination misses the point.  ComEd’s reference to Section 

9-241 was intended to serve as support for its policy arguments regarding establishing 

nondiscriminatory rates, which is consistent with past Commission orders that have cited Section 

9-241 as part of a discussion regarding rate design.  For example, in the Commission’s order in 

Docket No. 07-0540 approving, inter alia, ComEd’s Rider EDA – Energy Efficiency and 

Demand Response Adjustment, the Commission explained: 

…. IIEC’s approach is more in conformance with traditional rate-making 
principles that are enunciated in the Public Utilities Act. Specifically, Section 9-
241 provides, in pertinent part that:  
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No public utility shall, as to rates or other charges, services, facilities or in 
other respect, make or grant any preference or advantage to any 
corporation or person or subject to any prejudice or disadvantage. No 
public utility shall establish or maintain any unreasonable differences as to 
rates or other charges, services, facilities, or in any other respect, either as 
between localities or as between classes of service.  
 

(220 ILCS 5/9-241). 
 

Commonwealth Edison Co., ICC Docket No. 07-0540, at 38 (Final Order, February 6, 2008).  

Like the Commission’s order in Docket No. 07-0540, ComEd’s citation to this provision was for 

purposes of enunciating traditional rate-making and rate design principles set forth in the Public 

Utilities Act.  (ComEd Rep. Br. at 7 (“Proposals like [Staff’s percentage charge approach] to 

maintain unreasonable differences in the amounts paid by RESs would seem to run afoul of the 

principles outlined in Section 9-241 of the Act….”)).  ComEd nowhere purports to bring a 

discrimination claim on behalf of itself, the RESs or the RESs’ customers. 

 Finally, with respect to the Proposed Order’s reference to low-income customers, ComEd 

wishes to clear up two issues.  First, in reviewing the record on this matter, it is clear that Mr. 

Garcia erroneously used the term “low-income” rather than “low-use” as part of his clarification 

of his rebuttal to Staff witness Mr. Clausen’s direct testimony.  (Garcia Sur, ComEd Ex. 6.0, 

9:189-195.)  Neither the Staff testimony to which Mr. Garcia’s testimony refers nor anywhere 

else in ComEd’s testimony is there reference to low-income customers, let alone the notion of 

treating these customers differently.  Second, the Proposed Order incorrectly summarizes Mr. 

Garcia’s testimony when it states that “ComEd has proffered testimony indicating that retail 

electric suppliers should not pursue low-use customers.”  Proposed Order at 23.  To the contrary, 

Mr. Garcia testified that “Staff apparently envisions that, like a fisherman, a RES will throw the 

little fish (so to speak) back in the water.”  Proposed Order at 23 (emphasis added).  Mr. Garcia 

further stated that he did not agree with Staff’s position, and noted that “[t]his does not appear to 
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be the case thus far, as RESs are enrolling low-use, non-residential customers.”  (ComEd Ex. 3.0, 

10:257-259.) 

Proposed Alternative Language: 

ComEd sets forth in Section IV of the Appendix two proposals for alternative language.  

The first proposal adopts the fixed charge proposal, and the second proposal adopts the 

percentage charge proposal.  The Commission need not and should not incorporate all of the 

discussion in the Proposed Order if it elects to adopt the percentage charge proposal, inasmuch as 

that discussion contains numerous mistaken and unsupportable statements, as described above. 

V. Exception 5: The Proposed Order’s Analysis of Proposed Tariff Language Should 
Be Strengthened to Fully Reflect the Proposals. 

With respect to Staff’s proposals to unnecessarily constrain the categories of recoverable 

costs, the Proposed Order correctly rejects them.  Proposed Order at 33.  ComEd notes, however, 

that the summary of the parties’ positions reflects only one of the three categories addressed, and 

therefore the Proposed Order’s Analysis and Conclusions section is incomplete.  Specifically, in 

addition to the “communication and educational activities” language, ComEd also proposed the 

phrases “implementation and operation of employee training and procedures” and “operating and 

maintenance activities” to further describe POR-related and CB-related expenses.  (ComEd Init. 

Br. at 23-24.)  To the extent that these costs are incremental expenses related to either POR or 

CB, these costs are appropriately allocated to the RESs.  (Id.)  ComEd therefore proposes 

language to fully reflect the record and scope of the Commission’s Analysis and Conclusions. 

Proposed Alternative Language: 

ComEd’s proposed alternative language appears in Section V of the Appendix. 
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VI. Exception 6: The Proposed Order’s Definition of “Legitimate Billing Dispute” 
Would Inappropriately Require Laypersons to Reach Conclusions of Law. 

In order to narrow the issues, ComEd is not taking exception to the Proposed Order’s 

adoption of Staff’s proposed definition of “legitimate billing dispute.”  ComEd does take 

exception, however, to the Proposed Order’s addition of a new first sentence to Staff’s proposed 

definition.  When combined, both the Proposed Order’s and Staff’s language would create the 

following definition for “legitimate billing dispute”: 

A legitimate billing dispute is a dispute that assets a claim that is recognized by 
law.  A dispute shall not be considered a legitimate billing dispute until such time 
as the Company has received notice of the billing dispute from the RES or the 
Consumer Services Division (CSD) of the ICC.  If a customer contacts the 
Company to dispute a RES charge, the Company will refer the customer to the 
RES for resolution as well as provide contact information for the ICC’s CSD. 
 

Proposed Order at 14-15.  As ComEd previously noted, Staff’s proposal adds operational detail 

to ComEd’s tariffs, and the Proposed Order similarly recognizes that “Staff’s proposal [] state[s] 

how a person can dispute a retail electric supplier charge…”  Proposed Order at 15 (emphasis 

added).  The Proposed Order’s new language, however, goes well beyond mere operational 

detail, and would require that ComEd laypersons first reach legal conclusions regarding whether 

a given dispute “asserts a claim that is recognized by law.”  Id.   Such determinations are not 

appropriate, and are instead properly within the purview of the Commission and courts.16 

Proposed Alternative Language: 

 ComEd’s proposed alternative language appears in Section VI of the Appendix. 

 

 

                                                            
16 ComEd’s exceptions also revise the “ComEd Position” section to fully reflect ComEd’s arguments.  See App., 
Sec. VI. 
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VII. Exception 7: ComEd Fully Explained and Supported Its Argument Regarding How 
Staff’s Language Concerning New Customers Is Inconsistent with the Act. 

 In an effort to narrow the issues, ComEd is not taking exception to the Proposed Order’s 

adoption of Staff’s proposed language regarding new customers.  ComEd does take exception, 

however, to the Proposed Order’s statement in footnote 5: 

ComEd also argues that Staff’s proposed language contravenes “the Act.”  (See, 
ComEd Posttrial Brief at 41).  However, it did not state what Act is involved or 
what section of this Act is relevant, or, otherwise cite any law.  Therefore, this 
argument will not be considered. 
 

Proposed Order at 15, fn. 5.  To the contrary, a review of ComEd’s Initial Brief and the 

testimony of Mr. Garcia cited therein clearly shows that ComEd cited Section 16-102 of the 

Public Utilities Act and the definition of “retail customer” in Section 16-102.17  The relevant 

portion of ComEd’s Initial Brief is set forth below: 

Language Regarding New Customers.  Staff also proposes revised language to 
Rate RDS to clarify that new residential customers are not eligible to take 
delivery service and RES supply until after they have first established service with 
ComEd under its bundled service tariff.  (Pound Dir., ICC Staff Ex. 2.0, 8:206-
222; Pound Reb., ICC Staff Ex. 6.0, 2:33-46.)  These revisions are not 
appropriate, however, because Staff identifies an applicant for electric service as a 
“new customer,” which is not technically correct.  An applicant for electric 
service is not a “customer” at the time such application is made.  (Garcia Reb., 
ComEd Ex. 3.0, 27:659-662.)  A retail customer, as defined in ComEd’s General 
Terms and Conditions, refers to the definition of retail customer in Section 16-102 
of the Act, which defines a retail customer as an entity using electric power and 
energy at a single premises.  (Id., 27:662-664.)  An applicant for electric service is 
not using electric power and energy at the time such application is made, and 
ComEd makes this distinction between applicants for electric service and retail 
customers in ComEd’s Schedule of Rates.  (See, e.g., ComEd’s General Terms 
and Conditions at Sheet No. 149.)  Moreover, it appears that Staff’s proposed 
change does not align with the definition of retail customer as provided in the Act.  
In addition, Illinois Administrative Code 280.40 defines the term “applicant” as 
“a person who applies for residential or non-residential utility service.”  Staff’s 
proposed revisions therefore should be rejected. 
 

                                                            
17 Lest there be any doubt, on page 1 of ComEd’s Initial Brief, ComEd defined the “Public Utilities Act” as “PUA” 
or “Act” for purposes of the Initial Brief.  (ComEd Init. Br. at 1.) 
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(ComEd Init. Br. at 40-41; Garcia Reb., ComEd Ex. 3.0, 4:78, 27:659-669.) 

Proposed Alternative Language: 

 ComEd’s proposed alternative language appears in Section VII of the Appendix. 

VIII. Exception 8: The Proposed Order’s Treatment of Deferred Costs Should Be 
Strengthened to Fully Reflect the Parties’ Positions. 

  Because the Proposed Order does not include the substantial record evidence proffered by 

ComEd in response to Staff’s challenge to the deferred costs, ComEd proposes language 

accurately summarizing the record evidence. 

Proposed Alternative Language: 

 ComEd’s proposed alternative language appears in Section VIII of the Appendix. 

IX. Exception 9: The Proposed Order’s Conclusions Regarding ComEd’s Proposed 
Modifications to the Switching Rules Should Be Clarified. 

 Although ComEd does not take exception to the Analysis and Conclusions sections of the 

Proposed Order related to the Switching Rules (Proposed Order at 10-11) and Definition of 

Mass-Market Customers (Proposed Order at 11-12), ComEd proposes two minor clarifications to 

each of these sections to clarify that ComEd’s proposed modifications to the switching rules are 

adopted. 

Proposed Alternative Language: 

 ComEd’s proposed alternative language appears in Section IX of the Appendix. 

X. Exception 10:  Compliance Filing Date. 

 
 The Proposed Order states that “ComEd has three (3) days from the date of a final order 

in this docket to file tariffs that comply with this order.”  Proposed Order at 49.  Depending on 

when the order is served on the parties, it may be difficult, if not impossible, for ComEd to revise 

its tariffs and file within such a short timeframe.  For example, if the order were served on a 

Friday or not served on the same day it is dated, ComEd may have only a single business day to 
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prepare and file the compliance filing.  Moreover, as acknowledged by the Proposed Order, there 

are certain minor inconsistencies between ComEd’s and Staff’s proposals that need to be 

addressed.  Proposed Order at 6.  A three-day period, however, does not afford sufficient 

opportunity to address these issues and any other changes that might be imposed by the Proposed 

Order. 

 Accordingly, ComEd requests that the Proposed Order be revised to provide that ComEd 

has five business days from the date of the final order to file new tariffs, which shall have an 

effective date no earlier than twelve business days from the date of the final order.  This proposal 

gives Staff, at a minimum, seven business days to review the tariffs to ensure compliance. 

Proposed Alternative Language: 

 ComEd’s proposed alternative language appears in Section X of the Appendix. 

XI. Exception 11: Correction of Typographical Errors. 

 
 ComEd has set forth in Section XI of the Appendix proposed corrections to 

typographical errors identified in the Proposed Order. 
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WHEREFORE, ComEd respectfully requests that the Proposed Order be revised as set 

forth herein and in the attached Appendix and that the Commission grant oral argument on the 

topics stated herein. 

 

October 22, 2010 

 
Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 

 By:  

 Michael S. Pabian 
Attorney for Commonwealth Edison Company
10 South Dearborn Street, 49th Floor 
Chicago, Illinois 60603 
(312) 394-5831 
michael.pabian@exeloncorp.com 

 Mark R. Johnson 
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220 South Michigan Avenue, Suite 1100 
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