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EXCEPTIONS 

 
V. A. Switching Rule (Rules Regarding Rescission by a Customer) Revisions  
 
Modify the Analysis and Conclusions section (pages 10-11 of the ALJPO) as follows: 
 
Analysis and Conclusions 
 
 Staff’s and RESA’s concerns are reasonable and they are duly noted.  Nothing in 

this Order should be construed in a manner that would conflict with, or override, 

Commission regulations.  When the rulemaking for Part 412 in docket No. 09-0592 

comes to an end, Part 412 will govern the applicable areas.  Further, in this proceeding 

are not making any determination regarding whether any new rescission period (or 

other potential additional obligations) will apply to non-residential customers who use 

more than 15,000 kilowatt hours on an annual basis.  

 

When the ALJPO was issued in this proceeding, the ALJPO concluded thatAs 

RESA points out, due to the statutory timing (one year from the date, upon which, the 

First Notice Order issued) regarding conclusion of the Part 412 Rulemaking docket, 

and, the conclusion of this docket, there is little need for any temporary adjudication 

regarding the ―rescission‖ period and related tariff language.  There appeareds to be 

little or no gap between the termination date for the docket at bar and the termination 

date for the Part 412 Rulemaking.  Therefore, if ComEd’s 10-day rescission period 

wereis adopted herein, but, it would beit is adopted only as a temporary stop-gap until 

such time when Part 412 is in effect.  At that time, Part 412 will govern the effective 
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rescission period.  However, at the request of the ALJ in the Part 412 Rulemaking, the 

Commission withdrew its proposed Part 412 rule, published in the Illinois Register in 

December 2009, and will be submitting a new proposed Part 412 rule for publication in 

the Illinois Register sometime in the near future, thereby restarting the one-year clock.1   

In light of these changed circumstances, the Commission finds it necessary to 

rule on the issue of ComEd’s proposed switching rules in this proceeding, keeping in 

mind that allowing those proposed switching rules to go into effect would basically be a 

ruling anyway.  First, the Commission notes that ComEd did not have to propose 

changed switching rules in this proceeding to adopt its POR/UCB program.  The 

switching rules apply to all customers who want to take service from RESs, regardless 

of whether the RES is participating in ComEd’s POR/UCB program.  ComEd’s 

expressed concern that it needs to make such changes in anticipation of potential large 

increases in customers switching to RESs has no support in the record.  The 

Commission notes that Ameren’s POR/UCB program has been in place for over a year, 

and there is very little participation in that program. 

The Commission finds the arguments of RESA persuasive.  First, as already 

stated, none of these proposed changes are limited to customers of RESs which will be 

participating in ComEd’s POR/UCB program.  Second, ComEd’s proposed language 

predetermines issues that are being addressed in a comprehensive rulemaking 

proceeding, the Part 412 rulemaking.   Despite the delay in the adoption of rules in that 

                                            
1
 If the Commission denies the ALJ’s request in Docket 09-0592 to withdraw the original proposed rule in 

order to adopt a final rule by the statutory deadline of December 17, 2010, then RESA is willing to 

withdraw its opposition to ComEd’s switching rules in this proceeding, subject to the conditions proposed 

by the Commission Staff and accepted in the ALJPO. 
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proceeding, that is still the proceeding where these issues have been fully addressed by 

all parties and that is where the determination should be made. Third, ComEd’s 

proposed switching rules introduce a new extended waiting period to process 

enrollments which will likely generate customer confusion and complaints.  Fourth, 

ComEd’s language applies its enrollment waiting period and a new rescission process 

to a larger segment of the market than that of residential customers and small 

commercial customers, as defined in the Public Utilities Act.  As a result, ComEd would 

apply its extended rescission period to some highly sophisticated customers that do not 

need the additional customer protection of an extended rescission period.  In fact, such 

an extension would most likely be adverse to such customers.  By expanding rescission 

rights in terms of length and scope, ComEd is increasing risk premiums RESs must 

include in supply costs and then pass those increased costs to customers. Fifth,  RESA 

offered the following solution to ComEd’s problems that would eliminate the need for 

changes in its switching rules.  The operational issues of processing enrollments need 

not be tied to the issue of providing consumer protections via a rescission period.  The 

concept of a rescission really means providing customers with the ability to get out of a 

contract without an early termination fee for a certain period of time.  The most logical 

way to implement such a consumer right is, for this minimum amount of time – the 

rescission period, to be tied to the date that the customer enters into the contract, and 

not related to the processing of the enrollment request.  .   

 

However, RESA’s concerns about the lack of a firm ―go live‖ date are duly noted.  

We make no determination here as to whether ComEd should be allowed to extend its 
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―go live‖ date beyond December 1, 2010, except to note that, as a result of this docket, 

there is no need to do so.  In that vein, here, we are not authorizing ComEd to extend its 

―go live‖ date beyond December 1, 2010.  ComEd has stated, here, essentially, that 

changing the rescission period involves complicated IT changes, which will push that 

date back for approximately four months.  No evidence has been presented to indicate 

that this is incorrect.  It is with this evidence, and the potential for a conflict with a 

Commission rule, (Part 412) that this Commission concludes that no change to 

ComEd’s tariffs is warranted at this time.  We note that the Part 412 rulemaking has 

been in litigation for quite some time;2 it is therefore possible that, in that proceeding, 

ComEd has been on notice for several months, due to the litigation in that proceeding 

regarding this issue, that it may have to change its IT programming and related matters.   

 

We make no determination as to the notice that ComEd received in another 

docketed proceeding, except to note that the ruling here is with limited evidence 

regarding what amount of notice that ComEd had regarding the IT changes that would 

be necessary to implement a change in the rescission period.  Additionally, any 

conclusion here is based solely on the limited facts presented here; it cannot serve as 

precedent in the Part 412 Rulemaking proceeding, regarding when the ―go live‖ date 

can occur.  In that proceeding, there may be different facts regarding the amount of time 

that ComEd personnel knew, or, should have known, that there would be, or could be, a 

change in the rescission period, thus necessitating the massive IT changes that ComEd 

alleges are necessary for such a change.   

                                            
2
   This Commission takes Official Notice of the fact that the Part 412 Rulemaking docket, docket no. 09-0592, 

initiated in December of 2009, with a First Notice Order, which contained a definition of the rescission period. 
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V. B.  The Definition in Rates BES, BESH, RDS and MSPS of “Mass-Market 
Customers” 
 

Modify the Analysis and Conclusion section, on page 12 of the ALJPO, as follows: 

 

Analysis and Conclusions 

 

 As was the situation regarding the rescission period issue, with regard to the 

issue here, we see no reason to adjudicate, in this proceeding, a matter that is being 

litigated in the Part 412 rulemaking docket.  Therefore, we decline to do so.  We 

specifically note that here, the applicable tariffs will remain as they are in their current 

form, but, temporarily, until the time when Part 412 is adopted by this Commission in 

Docket no. 09-0592.  At that time, ComEd shall comply with whatever is required of it in 

that docket pursuant to the rule (Part 412) that is promulgated pursuant to that docket.    

 In this proceeding, ComEd proposes to define the mass market as being 

residential customers and non-residential customers with a 30 minute demand for 

electric power and energy of less than 100 kW. RESA proposes that mass market be 

defined as residential customers and non-residential customers having annual usage of 

less than 15,000 kWh annually, the definition of small commercial customer contained 

in the Public Utilities Act.   

The Commission finds RESA’s reasons for opposing ComEd’s definition of mass 

market to be persuasive.  Electricity is a volatile commodity for which prices can change 

every 15 minutes.  Most RESs are not speculators and have prudent hedging and risk 

strategies.  The ability for a customer to cancel a contract without exit fees represents a 
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risk and cost of doing business to the supplier.  If upon execution of contract, a RES 

pre-purchases the energy for the customer’s term, and then the customer cancels, 

during the rescission period, there is a risk of unrecoverable damages to the RES if 

market prices declined in the interim.  If a RES does not lock-in or hedge the customer’s 

load until after the rescission period has ended, that open position also carries 

substantial risk.  A RES must reflect this increased risk and increased cost in its price 

offerings to all customers.  There is a cost related to the ability of customers to rescind 

their contractual obligations with a RES and that cost must be made part of the cost of 

service to all customers to whom this right is extended, whether or not they eventually 

exercise that right.  

The longer the rescission window, the risk that electricity prices will change, and 

change by a significant margin, increases.  The amount of risk is also heavily influenced 

by a customer’s size (in terms of usage or load), quite simply – the larger the customer’s 

usage, the greater the exposure.  A customer with a demand of 100 kW, with a 60% 

load factor, would have annual usage of 525,600 kWh, or 35 times the usage of a true 

small commercial customer.  Providing customers of this size the ability to cancel a 

pending enrollment, without exit fees, will significantly increase the cost to serve all 

customers in this market segment.  In essence, the right of rescission provides a RES 

customer with a ―cost-free‖ option to decide whether or not they want to fulfill their 

contractual obligations and take service with its RES, however, just as there is no free 

lunch, there is no ―free option‖ – the cost of providing that option must be included in the 

electricity price paid by all customers to whom that option is offered.   
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Consequently, the Commission directs ComEd to revise its tariffs to reflect that 

the mass market consists of residential customers and small commercial customers 

having usage of less than 15,000 kWh annually. 
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V. C.  Bill Inserts 

 

 

Modify the Analysis and Conclusions section, found on page 12 of the ALJPO, as 

follows: 

 

 Analysis and Conclusions 

 ComEd has not provided adequateDominion and RESA provide no legal support 

for its argumenttheir proposition that this Commission does not have the authority 

toshould issue an order requireing ComEd to include RESs’ mandatory bill inserts with 

ComEd bills for those RESs utilizing ComEd’s POR/UCB service.  provide retail electric 

suppliers with a bill insert service.  We further note that the statutory authority for such a 

request is not obvious.  As pointed out by RESA, some materials are required by law to 

be provided as bill inserts.  Neither ComEd’s provision of message space on the bill, nor 

the option of separate mailings, would allow RESs to meet the legal requirements to 

include certain materials, for example the environmental statements required by 83 Ill. 

Adm. Code Section 421,40, as bill inserts.  We therefore directdecline to require ComEd 

to include such mandatoryprovide such bill inserts from RESs, participating in ComEd’s 

POR/UCB program, in ComEd’s bills.   

 We also are not persuaded by RESA’s argument that not requiring ComEd to 

provide a bill insert service is inequitable.  AsWhile RESA asserts, that it must provide 

its customers with environmental information on a quarterly basis., tThe regulation that 
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imposes this requirement, 83 Ill. Adm. Code 421.40, also imposes this obligation on 

utilities. Accordingly, ComEd requires RESs operating under Rider SBO, Single Bill 

Option, to include ComEd’s environmental information statements as bill inserts in the 

RESs’ bills.  It is only equitable to require ComEd to include RESs environmental 

information statements as bill inserts in ComEd’s bills, for those RESs participating in 

ComEd’s POR/UCB program. And, RESA cites no authority for its argument that 

ComEd should fulfill a retail electric supplier’s environmental impact statement 

obligations.   
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V. F. The Cost Recovery Mechanism-Whether to Impose a Fixed $0.50 Per-

Bill Charge, or a Percentage, on Alternative Electric Suppliers. 

 

Modify the Analysis and Conclusions Section, on pages 22-25 of the ALJPO, as follows: 

Analysis and Conclusions 

The Legislative Intent 

We note at the outset that that the purpose that the General Assembly articulated 

for requiring electric utilities like ComEd to provide UCB and POR services is as follows: 

―It is in the best interest of Illinois energy consumers to promote fair and open 

competition in the provision of electric power and energy and to prevent anticompetitive 

practices in the provision of electric power and energy.‖  (220 ILCS 5/16-118(a)).  The 

Administrative Law Judge asked the parties to submit the legislative debates regarding 

P.A. 95-0700, which requires utilities like ComEd to provide UCB and POR services.  

Nothing in that debate indicates that the General Assembly intended any class of 

consumer to be the primary beneficiary of this Act.   

According to ComEd’s witness Mr. Garcia, ComEd currently serves 

approximately 3.7 million residential customers that are eligible for POR and UCB 

services.  (Tr. 29).  However, ComEd only serves a number that is less than 300,000 

non-residential customers that are eligible for these services.  (Id.).  These estimates 
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are some indicia that, with ComEd’s proposal, retail electric suppliers would have a 

much easier time gaining profit, if they merely marketed to the higher-end commercial 

users, leaving lower-end users without the benefit of competition.  Yet, there are no 

indicia that this was the intent of the General Assembly.  In fact, the intent stated in the 

applicable law (above) is quite the contrary; it envisions that all Illinoisans should have 

the benefit of competition.  If retail electric suppliers passed on ComEd’s proffered 

$0.50 per-bill charge to their customers in the manner in which ComEd bills them, 

effectively, lower-end (in usage) PORCB customers would subsidize the higher-end 

users.  No party has proffered anything to indicate that this was the intent of the General 

Assembly.  In fact, the statement of legislative intent indicates the opposite, which is, 

that all Illinoisans should benefit from the services of retail electric suppliers.  All 

Illinoisans, necessarily, includes those persons or entities that do not use much 

electricity.  Therefore, we conclude that ComEd’s proffered $0.50 cent, per-bill, fixed 

charge is not in accord with the General Assembly’s articulated purpose, which is stated 

in 220 ILCS 5/16-118(a), and is stated above.   

Appropriate Cost Recovery Methodology  

For the following reasons, the Commission finds the recovery mechanism 

proposed by ComEd—a two-part discount rate applicable to the receivables it 

purchases from RESs, which incorporates (1) a percentage reduction for the recovery of 

uncollectible costs associated with the purchased receivables that is based on ComEd’s 

historic bad debt rate and (2) a fixed $0.50 per bill charge for the recovery of start-up 

and administrative costs associated with ComEd’s purchase of receivables, to be 

appropriate.   
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First, setting the charge in an attempt to prevent potential market failures, one of 

Staff’s objections to ComEd’s proposal is premature.  Second, the evidence shows that 

using a percentage charge, as recommended by the Commission Staff witness, is 

inconsistent with the use of a fixed charge for the recovery of similar costs through 

distribution rates.  Third, a percentage charge is inconsistent with the credit paid under 

ComEd’s Rider SBO, Single Billing Option. Fourth, Staff witness’ proposal is not more 

likely to promote the use of PORCB for non-residential customers, nor cost recovery 

from RESs.   Fifth, the Staff witness’ assertion that a fixed $0.50 per bill charge would 

discourage RESs from signing up low use customers—because such a charge would 

represent a proportionately larger portion of the supply service billed to such 

customers—is speculative, at best.  Sixth, the Staff witness’ proposal may have the 

unintended effect of further stalling the development of certain segments of the 

residential market, namely high-use residential customers.   Seventh, by approving 

ComEd’s proposed $.050 per bill charge, the Commission will have the opportunity to 

determine the differences, if any, between the impact of the rate structures of ComEd 

and Ameren (which uses a percentage discount rate).    

In particular, the Commission found ComEd’s responses to the ALJ’s requests 

for information on the costs that would be imposed on residential and non-residential 

customers pursuant to the cost methodology reflected in the ALJPO to be compelling. 

At the request of the ALJ, ComEd submitted verified statistics which demonstrated that 

the ALJPO’s proposed recovery method exacerbated the discrepancy between charges 

to RESs for different types of customers.  Under the ALJPO’s method (uncorrected for 

use of the wrong uncollectible rate for non-residential customers), the charge for an 
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average low-use residential customer would be $5.03 annually while the charge for an 

average high-use residential customer would b $27.84 annually.  (Under the ALJPO’s 

method, as corrected by use of the right uncollectible rate for non-residential customers, 

those figures would be $4.52 and $25.01 annually.)  While such a difference between 

low-use and high-use residential customers is not justifiable because there is no 

correlation between usage and the costs of the POR/UCB program, the differences in 

the charges for the average low-use non-residential customer ($10.95 (uncorrected) 

and $9.83 (corrected)) and the average high-use non-residential customer ($1,178.82 

(uncorrected) and $1,058.87 (corrected) is startling and, again, completely unjustifiable 

since the record shows that there is no correlation between usage and the costs of the 

POR/UCB program.    The record shows that the cost of implementing POR/UCB for a 

residential customer is exactly the same as for a large industrial customer so it makes 

no sense to collect those costs on a percentage basis as recommended by the ALJPO. 

Thus, to aid in the sustained profitability of retail electric suppliers in ComEd’s 

territory, which could help to ensure that competition endures and thrives in Illinois, we 

decrease the discount rate in the manner that was proffered by Commission Staff as an 

alternative to Staff’s original proposal.  We conclude that Staff’s alternative recovery 

charge of 0.44%, as opposed to 0.68%, should be imposed here.  Also, it is in the best 

interests of Illinoisans in ComEd’s service territory if there were one single charge for 

uncollectibles, as opposed to one uncollectible charge for residential customers and a 

different uncollectible charge for commercial customers.  ComEd shall amend its tariffs 

to reflect this charge, which is 1.727% (2.239% + 1.215% divided by two).  Adoption of 

Staff’s proposal, in this regard, acknowledges that, given that ComEd services the third-
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largest metropolis in the United States, (Chicago) there are many customers that are 

classified as ―small commercial customers‖ in ComEd’s service territory than there are 

in Ameren’s service territory, while still acknowledging the intent of the legislature, 

stated above, which was to provide alternative electric supplier services to all Illinois 

residents/businesses, regardless of the small size of their consumption.  

Arguments Regarding Discrimination  

At the outset, we note that, when proffering discrimination claims, ComEd does 

not argue that, using Staff’s approach, it would not be able to recover its PORCB costs 

on a timely basis.  Instead, ComEd argues that Staff’s approach discriminates against 

larger-use customers.  However, it is difficult to fathom why management at ComEd 

would care if its competitors, retail electric suppliers, imposed a charge in a manner that 

discriminated against a certain type of customer.  Indeed, an argument could be made 

that, except for the fact that language in ComEd’s tariffs are at issue, ComEd lacks 

standing to make this argument, as, it could appear that ComEd has no personal stake 

in the outcome of this issue.  (See, e.g., Wexler v. Wirtz Co., 211 Ill. 2d 18, 23, 809 

N.E.2d 1240 (2004); Village of Lake Villa v. Stokovich, 211 Ill. 2d 105, 119-20, 810 

N.E.2d 13 (2004), concluding that, in order for a party to establish that it has standing to 

legally challenge another party’s actions, the challenging party must establish that he or 

she sustained, or be in immediate danger of sustaining a direct injury as a result of 

enforcement of the challenged action).   

We also note that ComEd’s position appears to be at least partially based upon 

the belief held by some ComEd witnesses that low-use customers are low-income 

customers.  (See, ComEd Ex. 6.0 at 9).  This suggests that low-income customers 
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should be treated in a manner that is different than those with high income, as, ComEd 

has proffered testimony indicating that retail electric suppliers should not pursue low-

use customers.  (See, e.g., ComEd Ex. 3.0 at 10, ―[L]ike a fisherman, a RES will throw 

the little fish. . .  back in the water.‖).  However, this Commission has had a long-

standing policy of upholding the Constitutional requirement that persons should not be 

treated differently based upon the fact that they have low income.  (See, e.g., Douglas 

v. California, 372 U.S. 353, 83 S. Ct. 814 (1963), finding that discrimination, based upon 

the fact that a person is low-income, is unconstitutional.).    

Moreover, common sense dictates that myriad reasons can account for low use 

of electricity (e.g., use of highly-efficient appliances, use of conservation methods, etc.).  

Only one of those reasons would be related to income.  Therefore we decline to equate 

low use of electricity with low income.   

Additionally, ComEd currently serves approximately 3.7 million residential 

customers that are eligible for POR and UCB services.  (Tr. 29).  However, ComEd only 

serves a number that is less than 300,000 non-residential customers that are eligible for 

these services.  (Id.).  Staff currently is of the opinion that the average monthly electric 

consumption for a residential customer is 700 kilowatt hours.  (See, e.g., Staff Posttrial 

Brief at 20).  These facts are some indicia that there is a vast market for alternative 

electric suppliers to serve residential customers in ComEd’s service territory, many of 

whom, are low-use customers.  ComEd proffers no reason for this Commission to 

devise a PORCB structure that discourages retail electric suppliers from tapping this 

market, which, in turn, could supply a useful service to residential customers, as well as 

low-use commercial customers.   
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We must point out that POR and UCB services are optional.  Alternative electric 

suppliers are always free to supply electricity to their customers without POR or UCB 

services.  

According to ComEd’s witness Mr. Garcia, it is the retail electric supplier that will 

be billed for these services, not the end-user consumer.  (ComEd Ex. 3.0 at 7). It 

therefore is inaccurate to state that the issue here in terms of discriminatory provision of 

services to the end user.  Further, no party has attempted to articulate a McDonnell-

Douglas prima facie case.  (See, Citizens Utility Board v. Ill. Commerce Commission, 

315 Ill. App. 3d 928, 937-39, 735 N.E.2d 92 (1st Dist. 2000). They, therefore, have not 

established the requisite elements to establish their claim that Staff’s proposal 

discriminates against high-use customers.  (Id.).   

Nor could these entities effectively articulate a discrimination claim against large-

user consumers.  It is the retail electric supplier who receives this charge, and, who is 

therefore free to pass it on in any manner, in which, that supplier sees fit.  (See, e.g., 

ComEd Ex. 3.0 at 7).  No showing has been made that retail electric suppliers have 

standing to assert the rights of their customers.   

We note that there has been no showing here that, if larger-use customers 

receive a higher PORCB bill, they will not, nevertheless, receive a lower bill with 

PORCB services.  Therefore, any argument that larger-use customers using POCB 

services will suffer, if a percentage charge is imposed, is without merit.  Additionally, 

since there are so many residential customers that could take PORCB services, as 

opposed to commercial customers, it also may be possible that lower-use customers 

may make up through the volume of customers what they lack in actual usage per 
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customer.  While ComEd contends that its costs per bill are constant, high-use 

customers use a greater amount of retail electric supplier service.  However, it is the 

policy of this State to reduce overall energy consumption.  (220 ILCS 5/8-103).  The 

subsidy proposed by ComEd and by various retail electric suppliers does not further this 

policy.  
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Other Arguments 

Finally, we are not persuaded by Dominion’s argument that Section 16-118(d) of 

the Act does not provide for the recovery of start-up costs for CB (consolidated billing) 

services.  This statute concerning consolidated billing provides that: 

The tariff filed pursuant to this subsection (d) may also include other just 

and reasonable terms and conditions and shall provide for the recovery of 

prudently incurred costs associated with the provision of service pursuant 

to this subsection (d). . ..  

(220 ILCS 5/16-118(d); emphasis added).  Therefore, it appears that, as long as 

ComEd’s start-up costs for consolidated billing are prudently-incurred, they are 

recoverable. 

In summation, we conclude, therefore, that Staff’s proposed alternative 

percentage charge is the charge that more equitably serves the persons and entities in 

ComEd’s territory.  It is hereby adopted.  ComEd shall modify its tariffs accordingly.   


