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I. INTRODUCTION 

 The Retail Energy Supply Association (―RESA‖) is a broad and diverse group of retail 

energy suppliers who share the common vision that competitive retail energy markets deliver a 

more efficient, customer-oriented outcome than a regulated utility structure.  RESA is devoted to 

working with all stakeholders to promote vibrant and sustainable competitive retail energy 

markets for residential, commercial and industrial consumers.  In particular, RESA is interested 

in a Purchase of Receivables/Utility Consolidated Billing (―POR/UCB‖) program in the service 

territory of Commonwealth Edison Company (―ComEd‖) and has been an active participant in 

this proceeding.
1
   

 

                                                           
1
 RESA‘s members include ConEdison Solutions; Constellation NewEnergy, Inc.; Direct Energy 

Services, LLC; Energy Plus Holdings, LLC; Exelon Energy Company; GDF SUEZ Energy 

Resources NA, Inc.; NextEra Energy Services (formerly Gexa Energy); Green Mountain Energy 

Company; Hess Corporation; Integrys Energy Services, Inc.; Just Energy; Liberty Power; PPL 

EnergyPlus; Reliant Energy Northeast LLC; Sempra Energy Solutions LLC.  The comments 

expressed in this filing represent the position of RESA as an organization but may not represent 

the views of any particular member of RESA. 
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 In this Brief on Exceptions, RESA will address four issues: 1) the appropriate recovery 

mechanism for the Purchase of Receivables and Utility Consolidated Billing (―POR/UCB‖) 

program; 2) Commonwealth Edison Company‘s (―ComEd‖)‘s proposed switching rules; 3) 

ComEd‘s proposed April 1, 2011 implementation date; and 4) requiring ComEd to include 

mandatory bill inserts from Retail Electric Suppliers (―RES‖) in its mailings. 

First, ComEd‘s proposal to recover its implementation costs through a $0.50 per-bill fee 

for all customer types and to apply the appropriate uncollectible rate to each class of customer is 

the proper methodology to adopt; the methodology adopted by the ALJPO has no support in 

logic or the record.  Second, ComEd‘s proposed revisions to its switching rules should be 

rejected in this proceeding.  To the extent that the ALJPO‘s decision on this issue was based on 

the theory that those switching rules would only be in place for a short time, until final rules 

were adopted in Docket 09-0592, the Part 412 rulemaking, that basis is now questionable 

because the ALJ in Docket 09-0592 is requesting that the Commission withdraw the original 

proposed rule in that proceeding.
2
   Third, whether or not the Commission accepts ComEd‘s 

proposed switching rules, the ALJPO should be revised to clarify that the implementation date is 

December 2010, not April 2011.  Fourth, the ALJPO erred in not requiring ComEd to include 

mandatory bill inserts from RESs in its mailings. 

Attachment A to this Brief on Exceptions sets forth corrections to the ALJPO necessary 

to reflect the positions of RESA. 

II. THE COST RECOVERY MECHANISM RECOMMENDED BY COMED 

SHOULD BE ADOPTED. 

                                                           
2
 If the Commission denies the ALJ‘s request in Docket 09-0592 to withdraw the original proposed rule in order to 

adopt a final rule by the statutory deadline of December 17, 2010, then RESA is willing to withdraw its opposition 

to ComEd‘s switching rules in this proceeding, subject to the conditions proposed by the Commission Staff and 

accepted in the ALJPO. 
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The ALJPO basically rejects the positions of every party in the proceeding to devise a 

single rate that will be charged for recovery of the costs of the POR/UCB program.  For the 

reasons set forth in this section, the ALJPO‘s proposal is fatally flawed and RESA supports 

ComEd‘s proposal—a two-part discount rate applicable to the receivables it purchases from 

RESs, which incorporates (1) a percentage reduction for the recovery of uncollectible costs 

associated with the purchased receivables that is based on ComEd‘s historic bad debt rate and (2) 

a fixed $0.50 per bill charge for the recovery of start-up and administrative costs associated with 

ComEd‘s purchase of receivables.  (ComEd Ex. 1.0, p. 13)  The ALJPO errs with respect to each 

of these two components. 

A. The Commission should adopt ComEd‘s proposed $0.50 per bill charge to 

recover start-up and administrative costs associated with ComEd‘s purchase 

of receivables. 

1. The evidence in the record supports ComEd‘s proposal. 

 

While it is difficult to ascertain the basis for the ALJPO‘s position on the discount rate, it 

appears to be based on a erroneous construction of legislative history that the ALJPO perceives 

to require the lowest possible discount rate to residential customers, in particular small-volume 

residential customers.    

As the ALJPO indicates, the ALJ requested parties to submit the legislative debates 

regarding P.A. 95-0700, which, inter alia, imposes the requirement that ComEd offer a 

POR/UCB program.  (ALJPO, p. 22)  While correctly noting that the intent of the law was to 

give all Illinoisans the benefit of competition, the ALJPO then misapplies this by stating without 

any evidentiary support whatsoever, that if RESs passed on ComEd‘s $0.50 per bill charge in the 

manner ComEd bills the RESs, effectively low-usage POR/UCB customers would subsidize 

higher use customers.  From that the ALJPO concludes that ComEd‘s proposed $0.50 per bill 
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charge ―is not in accord with the General Assembly‘s stated purpose…‖. (Id., pp. 22-23)  It is 

important to note that the ―customer‖ of ComEd‘s Rider PORCB is the RES supplier that 

chooses to use that service to provide retail electric service to its retail customers.  Since, retail 

customers do not use this service -- RESs will use Rider PORCB – the Commission is ill advised 

to adopt the ALJPO‘s position that an inter-class retail customer rate subsidy exists that warrants 

remedy.  But, even assuming arguendo that such a phantom subsidy could exist, in order for 

low-usage customers to subsidize higher-usage customers, one would have to demonstrate that 

the cost of implementation of ComEd‘s POR/UCB program varies according to the usage of the 

customer.  ComEd has demonstrated that there is no correlation between the usage of the 

customer and the cost of implementation of the POR/UCB program.  (ComEd Ex. 3.0, p. 9)  

Hence, any attempt to adjust the rate to address perceived inequities between rate classes actually 

allocates costs in a manner that runs afoul of cost causative principles.  In short, based on 

perception alone, the ALJPO gives rise to a much greater problem which, in itself, threatens the 

viability of the program through discouraging its use.  Again, it is RES, not retail customers, who 

will use POR/UCB service and pay that rate. 

The ALJPO, in rejecting the fixed $0.50 per bill charge, does not even attempt to address 

the substantial evidence offered by ComEd in support of that charge and, correspondingly, the 

deficiencies of a percentage approach, as advocated by the Commission Staff.   First, setting the 

charge in an attempt to prevent potential market failures, envisioned by the Commission Staff, 

and apparently also now envisioned in the ALJPO, is premature.  (ComEd Ex. 3.0, p. 8)  Second, 

the evidence shows that using a percentage charge, as recommended by the Commission Staff 

witness, is inconsistent with the use of a fixed charge for the recovery of similar costs through 

distribution rates.  (Id., pp. 8-9)  Third, a percentage charge is inconsistent with the credit paid 
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under ComEd‘s Rider SBO, Single Billing Option. (Id., p. 9) Fourth, Staff witness‘ proposal is 

not more likely to promote the use of PORCB for non-residential customers, nor cost recovery 

from RESs.  (Id., pp. 9-10)  Fifth, the Staff witness‘ assertion that a fixed $0.50 per bill charge 

would discourage RESs from signing up low use customers—because such a charge would 

represent a proportionately larger portion of the supply service billed to such customers—is 

speculative, at best.  (Id., pp. 10-11)  Sixth, the Staff witness‘ proposal may have the unintended 

effect of further stalling the development of certain segments of the residential market, namely 

high-use residential customers.  (Id., p. 11)  Seventh, by approving ComEd‘s proposed $.050 per 

bill charge, the Commission will have the opportunity to determine the differences, if any, 

between the impact of the rate structures of ComEd and AIU (which uses a percentage discount 

rate).  Id., pp. 11-12.   

 In addition, ComEd Exhibits 3.1 through 3.3 demonstrated the economic distortions that 

would result from Staff‘s proposal.  These exhibits show that a percentage charge, as 

recommended by the Commission Staff witness and adopted in the ALJPO, makes PORCB 

service less expensive for RESs to serve those mass market customers that are the least likely to 

switch to alternative supply, while making PORCB service more expensive to serve customers 

that are more likely to switch to alternative supply or that have already switched suppliers.  Id., 

pp. 12-14.  Clearly, these exhibits demonstrate that it makes no sense to adopt a percentage 

charge.  Moreover, at the request of the ALJ, ComEd submitted verified updates of these 

statistics which demonstrated that the ALJPO‘s proposed recovery method exacerbated the 

discrepancy between charges to RESs for different types of customers.  Under the ALJPO‘s 

method (uncorrected for use of the wrong uncollectible rate for non-residential customers as will 

be discussed later in this Brief on Exceptions), the charge for an average low-use residential 
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customer would be $5.03 annually while the charge for an average high-use residential customer 

would b $27.84 annually.  (Under the ALJPO‘s method, as corrected by use of the right 

uncollectible rate for non-residential customers, those figures would be $4.52 and $25.01 

annually.)  While such a difference between low-use and high-use residential customers is not 

justifiable because there is no correlation between usage and the costs of the POR/UCB program, 

the differences in the charges for the average low-use non-residential customer ($10.95 

(uncorrected) and $9.83 (corrected)) and the average high-use non-residential customer 

($1,178.82 (uncorrected) and $1,058.87 (corrected) is startling and, again, completely 

unjustifiable since there is no correlation between usage and the costs of the POR/UCB program.  

ComEd‘s Verified Response to ALJ‘s Request for Information dated October 19, 2010, 

Attachments 1 and 2.  The cost of implementing POR/UCB for a residential customer is exactly 

the same as for a large industrial customer so it makes no sense to collect those costs on a 

percentage basis as recommended by the ALJPO.  In short, the ALJPO has effectively eliminated 

the use of ComEd‘s POR/UCB program for high-use customers, both residential and non-

residential by increasing the rates for those customers beyond the actual implementation cost.  

Therefore, it is difficult to understand how the ALJPO on this point would give to all Illinoisans 

the benefit of competition when, in fact, it would withhold that benefit. 

2. ComEd‘s proposal has the support of the associations representing retail 

electric suppliers. 

. 

While the ALJPO included a summary of the position of the associations representing 

RESs in this proceeding, RESA and the Illinois  Competitive Energy Association (―ICEA‖), the  

ALJPO completely ignored their positions in the analysis section of the ALJPO.  Instead, the 

ALJPO offered its own view of what would and would not be beneficial for RESs.   This is 
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disturbing because, as observed above, it is RESs that will use the POR/UCB service, not retail 

customers.  How, then, can the ALJPO ignore the views of the RES customers of POR/UCB, as 

represented by the members of RESA and ICEA, in analyzing what is beneficial for RESs? 

The testimony of ICEA and RESA supports ComEd‘s proposed recovery mechanism and 

should have been taken into account in analyzing that subject.  ICEA offered the rebuttal 

testimony of Kevin Wright, its President.  Mr. Wright demonstrated why the $0.50 per bill 

charge was superior to the percentage charge proposed by the Commission Staff.  Mr. Wright 

testified that the cost recovery mechanism proposed by ComEd, the mechanism agreed to by 

ComEd, ICEA and RESA in the Memorandum of Understanding treats customers fairly and is 

based on the assumption that all implementation costs will be recovered from the RESs taking 

service under Rider PORCB.  He further testified that the cost recovery mechanism proposed by 

ComEd has the potential to ensure participation in Rider PORCB by RESs in a substantial and 

widespread manner.  On the contrary, if the Commission Staff witness‘ percentage were adopted 

by the Commission, Mr. Wright indicated that he would be concerned that RESs would choose 

not to place their commercial customers on Rider PORCB.   ICEA Ex. 2.0, pp. 3-10.   

RESA took the same position as ICEA.  In his rebuttal testimony, Mr. LoCascio testified 

that  RESA is a party to the Memorandum of Understanding which calls for the application of  a 

fifty-cent per bill fee to all customers.  RESA supports the Memorandum of Understanding.  

RESA Ex. 1.0, p. 15.   

In summary, the evidence shows the $0.50 per bill charge was the product of settlement 

discussions with ICEA and RESA, and agreed to by CUB.  The $0.50 per bill charge represents 

an attempt to strike a balance between full and somewhat timely cost recovery and a discount 

rate that is not so high as to make RESs‘ participation under Rider PORCB cost prohibitive 
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and/or make full cost recovery from RESs doubtful.  ComEd Ex. 1.0, pp. 17-22  Moreover, 

ComEd‘s position was supported by both ICEA and RESA, associations which, between the two 

of them, represent 19 retail energy marketers. ICEA In. Br., pp. 6-14;  RESA In. Br., pp. 13-15. 

 Next, the ALJPO, again without any meaningful discussion, rejects Staff‘s proposal of 

0.68% (which, with some assumptions, was calculated to be a rough equivalent to the $.50 per 

bill charge in favor of Staff‘s proposed alternative of 0.44%.  The ALJPO does this in order to 

―aid in the sustained profitability of retail electric suppliers in ComEd‘s territory…‖ ALJPO, p. 

23.  Before the ALJPO proclaims that adopting use of a 0.44% percentage would aid RESs, it 

really should have analyzed the evidence and arguments of the two associations representing 

most of the RESs in Illinois. 

 

B. Despite the fact that there was no disagreement in the proceeding regarding 

the appropriate Uncollectible Rate, the ALJPO adopts an uncollectible rate 

that has no support in the proceeding and suffers from theoretical, factual and 

mathematical errors. 

 

There was no disagreement in the proceeding on the second component, the uncollectible 

rates to be applied to residential and non-residential customers.  As acknowledged by the 

ALJPO, ComEd‘s uncollectible rates are different for residential and non-residential customers:  

2.239% for residential customers  and 0.774% for non-residential customers. ALJPO, p. 18.  The 

Commission Staff agreed that these are the correct figures.  Staff Posttrial Brief, p. 9.  However, 

the ALJPO then proceeds to make four mistakes, one theoretical, one factual, and two 

mathematical.   

The theoretical mistake is that despite substantial evidence in the record to the contrary,  

the ALJPO finds that there should be a single uncollectible charge for all customers, whether 

residential or non-residential.  The ALJPO states that ―it is in the best interests of Illinoisans in 
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ComEd‘s service territory if there were one single charge for uncollectibles, as opposed to one 

uncollectible charge for residential customers and a different uncollectible charge for 

commercial customers‖.  ALJPO, p. 23.  This is an error because it has no support in the record 

and defies logic.  What the ALJPO does is apply a lower uncollectible rate than is appropriate to 

recover actual costs from residential customers (1.727% (uncorrected) or 1.5065% (corrected) v. 

2.239%) and a higher uncollectible rate than appropriate to recover actual costs from non-

residential customers (the same 1.727% (uncorrected) or 1.5065% (corrected)  v. 0.774%).  

(Moreover, the ALJPO‘s rates are erroneous due to the mathematical mistakes explained below 

which compound the initial error.) 

  The factual mistake is that the Commission Staff supports the ALJPO‘s ―averaging‖ of 

the uncollectible rates for residential and non-residential customers to come up with a single rate.  

This was not the Commission Staff‘s position.  Nowhere in the Staff‘s testimony does it take the 

position that it is not appropriate to have separate uncollectible rates for residential and non-

residential customers.  In fact, in his Direct Testimony, Mr. Torsten Clausen, Director of the 

Commission‘s Office of Retail Market Development, states that the use of separate uncollectible 

rates for residential and non-residential customers is not wrong and he does not oppose ComEd‘s 

use of separate uncollectible rates.  Staff Ex. 1.0, p. 8. 

The first mathematical error is that the ALJPO utilized an incorrect uncollectible rate for 

non-residential customers to come up with its single rate for all customers.  The ALJPO uses a 

rate of 1.215%, a number which not only has no support in the record but seems to have no 

origin whatsoever.  The correct uncollectible rate for non-residential customers, as 

acknowledged by the ALJPO itself is 0.774%.  ALJPO, p.18.   
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The second mathematical error is that even if the ALJPO utilized the correct uncollectible 

rate of 0.774% for non-residential customers, you could not derive ComEd‘s overall 

uncollectible rate by adding the residential rate of 2.239% and the uncollectible rate of 0.774% 

and then dividing by two.  This is because you would need to weight the rates by the amount of 

revenues derived from each class.  Simply put, it is mathematically incorrect to average 

averages. In tribute to the upcoming World Series, RESA offers the following example.  If the 

average batting average for each of 9 players is .300 (with each of them going to bat 1,000 times 

and each made 300 hits) but the tenth player has a 1.000 batting average (because he came to bat 

once and made one hit) it would be a mathematical error to add 9 x .300 and one x 1.000 and 

divide by ten to obtain a team batting average. This would be an error because it would over-

weight the player with the 1.000 batting average because he only batted once. To correctly obtain 

a team average all hits would have to be summed and divided by the sum of all at bats.  

Returning to the case at hand, the ALJPO erroneously equally weights residential and non-

residential customer usage by simplistically dividing by two. While this may be easy to do, it 

results in a number that is devoid of record support and logic. 

C. The ALJPO‘s lengthy discussion about ―Discrimination‖ is without merit. 

Having proceeded to adopt a single rate without any support in theory, logic, or the 

evidence, the ALJPO then has a lengthy discussion regarding ―Arguments Regarding 

Discrimination‖.  The discussion starts with the novel observation that that ComEd may lack 

standing to make an argument that Staff‘s approach discriminates against larger-use customers.  

ALJPO, pp. 23-24.  The logical extension of the ALJPO‘s argument is that ComEd lacks 

standing to take any position regarding rate design in any proceeding.  ComEd explained at 

length why Staff‘s approach (and, by analogy, the ALJPO‘s extreme modification of Staff‘s  
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approach) is erroneous and would result in minimal use of Rider PORCB in its service territory. 

ComEd Ex. 3.0, pp. 9-11.  ComEd has a right to offer its opinion as to how it can effectively 

operate a POR/UCB program in its service territory and that opinion is that use of the 

Commission Staff‘s approach would hinder the development of POR/UCB in its service territory 

Id., p. 11.  Unquestionably, the  ALJPO‘s approach only makes things worse.   

 Next, the ALJPO engages in a straw-man argument that ―ComEd‘s position appears to be 

at least partially based on the belief held by some ComEd witnesses that low-use customers are 

low-income customers‖, referring to ComEd Ex. 6.0, at page 9. The ALJPO then proceeds to 

crush that argument by noting that the Commission follows the U. S. Constitution and the 

guidelines of the United States Supreme Court.  Unfortunately, a review of ComEd‘s Ex. 6.0 at 

page 9 indicates that the witness makes no any reference to low-income customers.  Thus, the 

ALJPO effectively disposes of an argument of its own fabrication. 

 In another non sequitur, the ALJPO, after noting the relative number of residential 

customers and non-residential customers eligible for Rider PORCB, states that ―ComEd proffers 

no reason for this Commission to devise a PORCB structure that discourages retail electric 

suppliers from tapping this market, which, in turn, could supply a useful service to residential 

customers, as well as low-use commercial customers.  ALJPO, p. 24. Again, if the ALJPO is 

offering to help the RESs, the RES members of RESA decline that offer.  Before proposing a 

discount rate on the theory that it will help the RESs, the ALJPO should at least note that the 

record fully supports that RESs do not agree with the ALJPO‘s position on the issue. 

 The ALJPO further notes that ―there has been no showing here that, if larger-use 

customers receive a higher PORCB bill, they will not, nevertheless receive a lower bill with 

PORCB services. Id.  While it not clear what point this statement is making,  RESA can only 
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reiterate its observation made several times previously in this brief -- retail customers cannot use 

Rider PORCB, only RESs can when serving retail customers. Hence, customers receive NO 

Rider PORCB BILL! 

 Finally, the ALJPO states that it is the policy of the state is to reduce overall energy 

consumption and that the subsidy proposed by ComEd and various RESs does not further this 

policy.  ALJPO, p. 24.  However, the ALJPO never states what this subsidy is.  It cannot do so 

because there is no record evidence of a subsidy. Given the fact that the ALJPO averages the 

higher uncollectible rate for residential customers with the much lower uncollectible rate for 

non-residential customers in order to provide a lower rate to the residential customers, it is pretty 

clear that if any subsidy exists, it is being provided by the ALJPO to the residential customers.  

The ALJPO creates a real subsidy in its attempt to avoid a phantom subsidy that does not exist 

and which has no record support.  At any rate, there is no evidence in the record that suggests 

that the recovery mechanism for POR/UCB service that is adopted by the Commission will have 

any impact on energy consumption in ComEd‘s service territory. POR/UCB is intended to 

reduce the cost of serving retail customers and was never intended (and, indeed, would be a poor 

tool to use) to reduce retail customers‘ energy consumption. 

In conclusion, the Commission should reject the ALJPO‘s erroneous determination of the 

recovery mechanism for POR/UCB costs.  The Commission should adopt the proposal of 

ComEd, which has the support of RESA and ICEA.  Attachment A to this Brief on Exceptions 

sets forth revisions to the ALJPO to reflect adoption of the appropriate recovery mechanism. 

  

III. COMED‘S PROPOSED SWITCHING RULES SHOULD NOT BE ADOPTED 

IN THIS PROCEEDING. 
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 In its original filing, ComEd proposed an implementation date for its POR/UCB program 

of December 1, 2010. ComEd Ex. 1.0, p. 9.  When the Commission Staff took the position that 

the Commission should reject ComEd‘s proposed switching rules in this proceeding (Staff Ex. 

1.0, pp. 25-27), ComEd argued that any change its proposed switching rules would push back the 

go-live date to April 1, 2010.  Accordingly, ComEd revised the implementation date for Rider 

PORCB to April 1, 2011.  ComEd In. Br., pp. 38-39.  In its rebuttal testimony, the Commission 

Staff indicated that it would withdraw its recommendation that ComEd‘s proposed switching 

rules be rejected in this proceeding because of Staff‘s concern that implementation of ComEd‘s 

POR/UCB program not be delayed any further.  Staff Ex. 5.0, pp. 28-30.  (The Ameren Illinois 

Utilities (AmerenCILCO, AmerenCIPS, and AmerenIP) (―AIU‖) adopted tariffs providing for 

POR/UCB about one year ago.  RESA Ex. 1.0, p. 14)  Also, the Commission Staff requested that 

conditions be placed on the acceptance of ComEd‘s switching rules, basically indicating that 

those rules would only remain in place until the Commission entered its order in Docket 09-

0592. Staff Ex. 5.0, pp. 29-30.   

 While RESA cannot speak for the ALJ, it is very likely that the ALJPO‘s acceptance of 

ComEd‘s proposed switching rules was based on the presumption that such switching rules 

would be in place, if at all, for a very short time before being preempted by the final rules 

adopted in Docket 09-0592.  This is because the deadline for Commission action in Docket 09-

0592 is December 17, 2010, while the deadline in the instant proceeding is December 18, 2010.  

As the ALJPO notes, ―due to the statutory timing…there is little need for any temporary 

adjudication regarding the ‗the rescission‘ period and related tariff language.  There appears to 

be little or no gap between the termination date for the docket at bar and the termination date for 

the Part 412 rulemaking.‖  ALJPO, p. 10. 
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 However, there is a recent development in Docket 09-0592 which calls such a 

presumption into question.  The ALJ in Docket 09-0592 has notified the parties that she has 

placed before the Commission a proposal to withdraw the proposed rules filed, pursuant to the 

Illinois Administrative Procedures Act, in that docket.  Instead the ALJPO in Docket 09-0592, 

which would be issued at a still undisclosed date in the future, would include a new proposed 

rule which, if accepted in some form by the Commission, would be published in the Illinois 

Register, thereby commencing a new one-year period for adoption of a final rule.  Thus, 

assuming, optimistically, that the Commission publishes a new proposed rule in Docket 09-0592 

in November 2010, the termination date for that docket would be November 2011.   In short, the 

basis for not adjudicating this issue in the instant proceeding is gone. 

 Given the fact that, as explained in this section, there is no reason to allow ComEd to 

revise its switching rules in this proceeding at all, let alone for an undisclosed, but lengthy, 

period of time, ComEd‘s proposed switching rules should be rejected in this proceeding.  

Moreover, as explained in Section IV of this Brief on Exceptions, the Commission should reject 

ComEd‘s threat to delay the implementation date of its POR/UCB program until April 2011 and 

require ComEd to implement the program on December 1, 2010. 

A. ComEd‘s proposed switching rules are not necessary for implementation of its 

POR/UCB program. 

At the outset, RESA notes that ComEd‘s proposed switching rules are not limited to 

customers for whom RESs have elected to utilize Rider PORCB.  The changes ComEd proposes 

do not appear in Rider PORCB, but in Rates BES, BESH, RDS and MSPS.  ComEd Ex. 1.0, p. 

29.  In those rates, ComEd proposes establishing a new segregation of customers based on peak 

demand.  Essentially, customers are broken into two groups:  residential customers and non-
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residential customers below 100 kW peak demand, and all other customers above 100 kW peak 

demand.  A different set of enrollment and rescission rules would apply to each group because, 

in ComEd‘s opinion, customers with lower usage generally need greater consumer protection 

provisions.  Id. p. 30.  However, this is a matter properly decided in Docket 09-0592, the Part 

412 rulemaking proceeding.   

The tariff language in question is first presented in ComEd Ex 1.5, proposed 1
st
 revised 

sheet No. 26. ComEd‘s proposed language change provides for a new 18-day waiting period for 

enrollments for customers below ComEd‘s 100 kW breakpoint.  Similar language applying the 

same segregation of customers appears at 1
st
 Revised Sheet No. 44.  Additionally, RESA 

opposes the new rescission language presented on 1
st
 Revised Sheet no. 27. This language 

provides customers, below 100 kW, with the ability to rescind a pending enrollment request 

provided that they contact ComEd at least 5 days prior to the enrollment effective date.  RESA 

Ex. 1.0, p. 5 

 RESA‘s witness explained how the proposed rules differ from ComEd‘s current tariffs.  

Currently, a Retail Electric Supplier (―RES‖) must submit an enrollment request at least 7 days 

prior to the customer‘s next scheduled meter read date.  For residential customers and non-

residential customers below 100 kW, ComEd‘s new language extends this 7-day minimum 

requirement to 18 days, regardless of whether or not their RES will participate in ComEd‘s 

POR/UCB program.  Additionally, ComEd‘s current enrollment rules allow all non-residential 

customers the opportunity to enroll with a RES on a date other than the next scheduled meter 

read date, known commonly as an ―off-cycle‖ switch, for a fee.  ComEd‘s new language 

effectively eliminates the right to an off-cycle switch for all customers below the 100 kW 

breakpoint.  Finally, ComEd‘s proposed tariff change would now allow customers below 100 
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kW to contact ComEd to rescind an enrollment before it takes place, whereas, currently, only a 

RES has the ability to rescind, or cancel, an enrollment contract with the RES.  Id., p. 6.  Again, 

all of these new requirements apply regardless of whether a customer is enrolling with a RES 

that is utilizing ComEd‘s Rider PORCB. 

 RESA finds ComEd‘s proposed changes problematic for the following reasons.   

ComEd‘s proposed 18-day enrollment waiting period assumes that the Part 412 proceeding will 

result in a new 10-day right of rescission for certain customers to rescind a contract with a RES. 

ComEd Ex. 1.0, pp. 29-30.  However, it should be noted that a number of issues related to 

rescission rights remain unresolved in the Part 412 proceeding.  Approving ComEd‘s language as 

proposed would generate additional uncertainty for RESs by introducing a new set of enrollment 

rules that could be changed when the Part 412 proceeding concludes.  RESA Ex. 1.0, p. 6. 

Third, ComEd‘s proposed language introduces a new extended waiting period to process 

enrollments which will likely generate customer confusion and complaints.  Currently, customers 

must generally wait until their next scheduled meter read date before commencing service with a 

new RES.  ComEd‘s language would introduce additional delay and would remove the prospect 

of more expedient, ―off-cycle‖ switches for a large segment of the market.  Customers in today‘s 

economy are accustomed to expedient service.  For example, you can walk into a store and sign 

up for cell phone service immediately, you can start or stop insurance coverage instantaneously 

online, and you can get access to thousands of dollars in consumer credit with the click of a 

mouse.  ComEd‘s tariff language is a big step in the wrong direction and should be rejected.  Id., 

pp. 6-7 
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Fourth, ComEd‘s language applies this enrollment waiting period and a new rescission 

process to a larger segment of the market than what will likely be required by the Part 412 

regulations.  Note that the definition of small commercial customer being considered in Part 412 

would include customers with annual consumption below 15,000 kWh, because this is the 

standard for small commercial customer as defined in Section 16-102 of the Public Utilities Act, 

not the 100 kW peak demand threshold proposed by ComEd.  This would generate additional 

customer confusion and market uncertainty as discussed in more detail below.  Id., p. 7 

B. RESA offered a solution that would eliminate the need for ComEd to revise its 

switching rules. 

RESA‘s witness explained that, contrary to ComEd‘s claims, an extended enrollment 

waiting period is not necessary if Part 412 results in a mandatory rescission period for customers.  

The operational issues of processing enrollments need not be tied to the issue of providing 

consumer protections via a rescission period.  The concept of a rescission really means providing 

customers with the ability to get out of a contract without an early termination fee for a certain 

period of time.  The most logical way to implement such a consumer right is, for this minimum 

amount of time – the rescission period, to be tied to the date that the customer enters into the 

contract, and not related to the processing of the enrollment request.  If the rescission period 

begins when the utility processes the enrollment request there is a major disconnect between 

when the customer executes the contract and when the rescission period commences.  This is 

because of two reasons: 1) RESs often contract with customers long in advance of the service 

start date, but cannot submit the electronic enrollment request until up to 45 days prior to the first 

day of the month of the switch, which at most could end up to be 75 days prior to the service 

effective date, and on average is 60 days; and 2) it can take several days for the utility to 

―process‖ the enrollment request after it is submitted.  Both circumstances – an enrollment 
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having to sit in a RES‘s internal enrollment queue before it can be submitted and then the time it 

takes to actually ―process‖ the enrollment could potentially add to the rescission timeline, given 

the currently proposed language in the Part 412 rulemaking.   The best way to implement a 

rescission period would be to: 1) disconnect the enrollment waiting period from the rescission 

period and allow RESs to submit their electronic enrollment requests well in advance of service 

commencement; and 2) either have the rescission clock start upon the utilities ―receipt‖ of an 

enrollment request, or in the alternative, ensure that the utilities processing of the enrollment 

request is kept to a minimum.  Id., pp. 7-8 

Mr. LoCascio provided the following example. Under RESA‘s approach where a RES is 

not restricted to a 45-day enrollment window and the rescission start time was based on a DASR 

being submitted (as opposed to processed), a RES could enter into a contract with a customer on 

August 1, 2010 for a January 1, 2011 start date.  On August 1, the RES would send the 

enrollment request to ComEd.  ComEd would send a letter to the customer informing them of 

their ability to rescind the enrollment by August 11.  Assuming it takes 4 days to process and 

mail the notification, the customer would receive notification on or about August 5 to exercise 

their 10-day right of rescission within the next 7 days.  Presumably, the rescission period is ten 

days to account for this processing and mailing time – which is why it is so much longer than 

many other markets, such as New York, Texas, and even Illinois (see 83 Ill. Admin. Code 

Section 453.40(a)(4)).   

On the other hand, ComEd believes the rescission timeline needs to be expanded to 

account for these operational delays, which is why a 10-day rescission period effectively results 

in an 18-day rescission period.  RESA disagrees and is concerned about the risk premiums that 

would be applicable if RESA‘s proposals are not accepted.  Using another example, if a RES 
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were not allowed to submit enrollments with future-start dates, a RES would contract with a 

customer on August 1, 2010 for a January 2011 start date.  A RES would then not be able to 

submit the enrollment request to the utility until 45 days prior to January 1, 2011, or November 

17, 2010.  Then, assuming the utility took up to 5 days to process the enrollment request, the 

rescission period would not trigger until November 22, 2010, essentially providing the customer 

with a 4-month rescission period.  RESA finds this timeline unacceptable because, with respect 

to rescission period time length, additional time increases costs to the consumer.       Id., pp. 8-9 

  RESA also opposes ComEd‘s proposal to apply rescission and enrollment rules based on 

a 100 kW threshold.  In general, RESA has no objection to providing customers of a certain size 

with an early termination fee-free cancellation, or rescission period.  RESA has not objected to a 

10-day right of rescission for residential and small commercial customers as defined in Section 

16-102 of the Public Utilities Act:  "Small commercial retail customer" means those 

nonresidential retail customers of an electric utility consuming 15,000 kilowatt-hours or less of 

electricity annually in its service area. The right for a customer to rescind a contract with a RES 

is a consumer protection that is more appropriate for the smaller, less sophisticated customer 

market.  Under ComEd‘s definition, the rescission process and extended enrollment waiting 

period would apply to customers up to 100 kW.  This would include thousands of medium size 

commercial customers and large regional and national chain customers, such as individual 7-

Eleven stores, chain restaurants, big box retail stores, etc.  These are highly sophisticated 

customers that do not need the additional customer protection of an extended rescission period.  

In fact, such an extension would most likely be adverse to such customers.  By expanding 

rescission rights in terms of length and scope, ComEd is increasing risk premiums RESs must 

include in supply costs and then pass those increased costs to customers.  RESA believes that 
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needlessly increasing electric rates threatens to stifle the development of this market as well as 

causing unwarranted economic loss to customers, in this case, residential and commercial 

customers up to 100 kW in peak demand.  Id., pp. 9-10 

 Mr. LoCascio explained RESA‘s specific concern with ComEd‘s definition of the mass 

market as being residential customers and non-residential customers with a 30 minute demand 

for electric power and energy of less than 100 kW. Electricity is a volatile commodity for which 

prices can change every 15 minutes.  Most RESs are not speculators and have prudent hedging 

and risk strategies.  The ability for a customer to cancel a contract without exit fees represents a 

risk and cost of doing business to the supplier.  If upon execution of contract, a RES pre-

purchases the energy for the customer‘s term, and then the customer cancels, during the 

rescission period, there is a risk of unrecoverable damages to the RES if market prices declined 

in the interim.  If a RES does not lock-in or hedge the customer‘s load until after the rescission 

period has ended, that open position also carries substantial risk.  A RES must reflect this 

increased risk and increased cost in its price offerings to all customers.  There is a cost related to 

the ability of customers to rescind their contractual obligations with a RES and that cost must be 

made part of the cost of service to all customers to whom this right is extended, whether or not 

they eventually exercise that right. Id., pp. 12-13 

The longer the rescission window, the risk that electricity prices will change, and change 

by a significant margin, increases.  The amount of risk is also heavily influenced by a customer‘s 

size (in terms of usage or load), quite simply – the larger the customer‘s usage, the greater the 

exposure.  A customer with a demand of 100 kW, with a 60% load factor, would have annual 

usage of 525,600 kWh, or 35 times the usage of a true small commercial customer.  Providing 

customers of this size the ability to cancel a pending enrollment, without exit fees, will 
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significantly increase the cost to serve all customers in this market segment.  In essence, the right 

of rescission provides a RES customer with a ―cost-free‖ option to decide whether or not they 

want to fulfill their contractual obligations and take service with its RES, however, just as there 

is no free lunch, there is no ―free option‖ – the cost of providing that option must be included in 

the electricity price paid by all customers to whom that option is offered.  RESA agrees that 

consumer protection requires a right of rescission, but also recognizes that the correct balance of 

protection and cost must be maintained for customers to be well-served in this market.  Id., p. 13. 

In conclusion, ComEd‘s language dealing with the extended enrollment period and the 

rescission process should be rejected.  ComEd should retain the existing procedures dealing with 

enrollments.  ComEd would be free to submit new tariff language, if necessary, upon conclusion 

of of Docket 09-0592, the Part 412 proceeding.  Attachment A to this Brief on Exceptions sets 

forth the proposed revisions to the ALJPO necessary to reflect RESA‘s position on this matter. 

IV. THE ALJPO SHOULD BE REVISED TO CLARIFY THAT THE 

IMPLEMENTATION DATE FOR THE POR/UCB PROGRAM IS DECEMBER 

1, 2010. 

Whether or not ComEd‘s switching rules are accepted in this proceeding, ComEd should 

be required to implement its POR/UCB program on December 1, 2010, as it originally proposed 

in this proceeding.  The Commission should reject ComEd‘s claim that that failure to adopt the 

switching rules proposed by ComEd in this proceeding would result in a delay in the ―go live‖ 

date for operations under Rider PORCB to April 2011.  ComEd Ex. 3.0, pp. 26-27; ComEd Ex. 

4.0, pp. 10-11.  This delay is not acceptable to RESA, which wishes to avoid any further delays. 

The Ameren Illinois Utilities (AmerenCILCO, AmerenCIPS, and AmerenIP) adopted tariffs 

providing for POR/UCB over one year ago.  RESA Ex. 1.0, p. 14 
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 ComEd has not adequately explained the need for a four-month delay in the 

implementation of Rider PORCB.  ComEd‘s position appears based on the assumption that it had 

to change its existing switching rules to create an extended waiting period for enrollments in 

order to implement the rescission period contemplated in Part 412.  However, as discussed 

earlier, there is no compelling reason why any consumer protection rescission period should be 

tied to the utility‘s receipt of the electronic enrollment request.  As detailed earlier, it is much 

more appropriate for the rescission period to commence once the customer executes the contract 

with the RES.  RESA‘s alternative proposal, while it still technically relies on the utility‘s 

acceptance of an enrollment request (regardless of when the contract was executed), allows for 

the least possible gap between the contract execution date and the utility‘s acceptance of the 

enrollment request.  RESA also recognizes that some parties may want to rely on the utility to 

issue the letters describing the rescission period, and may want to give the customer the ability to 

contact the utility to exercise its right to rescind within the specified time frame.  This can be 

accomplished without creating an extended waiting period for enrollments and without the need 

for the Commission to approve the tariff language proposed by ComEd in this proceeding.  

Essentially, as already discussed in the previous section of this Initial Brief, ComEd could 

implement a process where suppliers could submit the enrollment request as soon as the contract 

is executed, while specifying the service start date in the transaction.  Id., pp. 14-15 

RESA offers proposed revisions in Attachment A to this Brief on Exceptions to reflect its 

position on this matter.   

V. COMED SHOULD BE REQUIRED TO INCLUDE BILL INSERTS FROM 

RETAIL ELECTRIC SUPPLIERS IN ITS BILLS TO CUSTOMERS. 
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 The ALJPO finds that ComEd should not be required to include RESs‘ bill inserts to 

customers in its mailings. ALJPO, p. 13.  First, the ALJPO states that the statutory authority for 

the request of RESA and Dominion to require ComEd to include such inserts is ―not obvious‖.  

Id.  Second, the ALJPO notes it is not persuaded by RESA‘s argument that not requiring ComEd 

to include bill inserts is inequitable.  Id.  The ALJPO misses the point in both regards. 

 The ALJPO misses half of the ―equitable‖ argument.  What is inequitable is that RESs 

operating under Rider SBO are obligated to include ComEd‘s bill inserts in their bills, but 

ComEd is not required to include RESs‘ bill inserts in ComEd‘s bills, not its mailings, under 

Rider PORCB.  This was pointed out by the  Commission Staff itself, which initially 

recommended that ComEd be required to include bill inserts from RESs in its bills to customers, 

but subsequently deferred this recommendation.  Staff Ex. 1.0, pp. 28-29; Staff Ex. 5.0, pp. 31-

32. 

With respect to legal authority, the Commission‘s rules require the environmental 

statement referred to in the ALJPO to be provided in a bill insert, not in a separate mailing.  If 

ComEd, under Rider PORCB, is allowed to refuse to send a RES‘ environmental statement with 

its billing, a RES cannot comply with the Commission‘s rules.  83 Ill Adm. Code Section 421.40, 

Regarding Customer Billing Environmental Disclosure Statements, provides that: 

Every utility and ARES shall, on at least a quarterly basis, provide in billing inserts 

[emphasis added] the following information, in a clearly legible manner, to the maximum 

extent practicable 

 

Having the ability to include messages on ComEd‘s bill does not satisfy the requirement of 

Section 421.40.  Neither does sending the environmental statement in a separate mailing. In 

effect, failure to permit RES to include their environmental disclosure statement that is required 

by law in a bill insert creates a legal impasse.  RESs must provide that insert to customers but the 



26 
 

ALJPO would have the Commission deny the very means with which the RESs can deliver that 

insert.  RESA disagrees with the ALJPO on this issue and cautions that the Illinois General 

Assembly surely could not have intended to send RESs on a fool‘s errand to deliver important 

information to customers through an unavailable means.  ComEd should be ordered to allow 

RESs bill inserts to be included at least to the extent that the POR/UCB program is used to serve 

retail customers. 

 Attachment A to this Brief on Exceptions contains language revising the ALJPO to 

correct this matter. 

VI.  CONCLUSION 

 For all of the reasons stated above, the ALJPO should be revised to: 1) approve the 

recovery mechanism proposed by ComEd, namely a discount of a fixed charge of $0.50 per bill 

plus the appropriate uncollectible rate for the class of customer; 2) reject ComEd‘s proposed 

switching rules; 3) require ComEd to implement Rider PORCB in December 2010; and 4) 

require ComEd to include supplier bill inserts in its mailings to customers. 

     Respectfully submitted, 

     /S/ GERARD T. FOX 

     Gerard T. Fox 

     An Attorney for the Retail Energy Supply Association 

 

Law Offices of Gerard T. Fox 

Two Prudential Plaza 

180 North Stetson, Suite 3500 

Chicago, IL 60601 

(312) 909-5583 

gerardtfox@aol.com    
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