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NATURAL RESOURCES DEFENSE COUNCIL’S RESPONSE TO OBJECTIONS TO 
PROCUREMENT PLAN 

Pursuant to the October 7, 2010 Notice of Commission Action and Notice of 

Administrative Law Judge’s Ruling, the Natural Resources Defense Council (“NRDC”) submits 

this Response to Objections to Procurement Plan (“Response”).   

The Illinois Power Agency has appropriately proposed to use cost-effective energy efficiency 

above and beyond that volume of energy savings delivered by the utilities under 220 ILCS 5/8-

103 as a part of its resource portfolio to meet the electricity needs of Illinois’s eligible retail 

customers.  Had the agency excluded energy efficiency from this procurement plan, the plan 

would have fallen short of ensuring “adequate, reliable, affordable, efficient, and 

environmentally sustainable electric service at the lowest total cost over time,” (emphasis added) 

as required for approval of the plan under 220 ILCS 5/16-111.5(d)(4).   

Opposition to the IPA’s proposal to procure energy efficiency is based on a tortured 

misreading of 220ILCS 5/8-103 and 220 ILCS 5/16-111.5.   The opponents (Commonwealth 
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Edison, Ameren and the Staff of the Illinois Commerce Commission) would have the 

Commission interpret those sections as conferring upon the utilities the sole authority for 

providing energy efficiency as a resource to satisfy the needs of the eligible retail customers in 

Illinois, and limiting the Illinois Power Agency’s authority to considering only generation 

resources or demand response resources, inappropriately excluding energy efficiency from the 

universe of resources that can be procured as demand-response.  We believe this reading of the 

law is in error for three reasons as described below. 

1. Section 8-103 of the Public Utilities Act does not grant the utilities sole authority for 

providing energy efficiency resources.   

According to ComEd, the IPA has “no legal authority under the PUA to procure energy 

efficiency measures.”  ComEd argues that its energy efficiency plan filed on October 1, 2010 is 

“the sole proceeding in which to explore, consistently with the PUA, what energy efficiency 

measures are to be procured within the statutorily-prescribed target and cap amounts.”     

We disagree with this reading of the statute.  The provisions of Section 8-103 clearly sets 

out a mandate for the electric utilities to achieve minimum energy efficiency goals, and limits 

the utilities’ budgets for achieving those goals.  There are penalties for failure to meet the goals, 

and the consequence for a persistent failure to meet the standard is that the authority to 

administer the programs to meet the standards will be shifted to the IPA.    

However, the statute does not prohibit the utilities or any other entity from procuring 

additional cost effective energy efficiency over and above that prescribed by the minimum 

savings goals.  The utilities can exceed the targets and recover the costs of doing so within the 

cap.  Nor does the statute impose a budget cap on any entity other than the utilities for capturing 
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cost effective energy savings to lower the costs of energy service for Illinois customers.  The 

statute reads, “[A]n electric utility shall reduce the amount of energy efficiency and demand-

response measures implemented in any single year by an amount necessary to limit the estimated 

average increase in the amounts paid by retail customers in connection with electric service due 

to the cost of those measures…”  220 ILCS 5/8-103(d) (emphasis added).  The statute nowhere 

prohibits the IPA from procuring additional cost-effective energy efficiency resources over and 

above that amount achieved by the utilities pursuant to the standards, to lower overall electric 

service costs over time. 

2. Section 16-111.5 does not prohibit the inclusion of energy efficiency resources by the 

Illinois Power Agency among the portfolio of resources that it will use to meet the 

needs of eligible retail customers. 

ComEd, Ameren and the Commission Staff each argue that the IPA can only purchase 

“standard wholesale products,” which they argue excludes energy efficiency from the 

procurement plan.  However, there is no explicit language limiting the plan to these “standard 

wholesale products” and to impose that limitation is to ignore other language that assumes a 

broader range of resource choices are available to allow the IPA to design a balanced portfolio. 

For example, the utilities’ reading renders meaningless the explicit language of section 

16-111.5(d)(4) which allows the Commission to approve a plan only if it determines that it will 

“ensure adequate, reliable, affordable, efficient, and environmentally sustainable electric service 

at the lowest total cost over time.”  The inclusion of the word “efficient” and the phrase “at the 

lowest total cost over time,” in the foregoing criteria are inconsistent with a reading of the statute 

that prohibits inclusion of energy efficiency.   
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Moreover, the utilities and staff ignore language in section 16-111.5(b)(vi) which 

requires the plan to assess “timeframes for securing products or services.” This language 

acknowledges that services such as energy efficiency programs can substitute for supply-side 

resources.  The same section requires the plan to “identify alternatives for those portfolio 

measures that are identified as having significant price risk,” and does not make any attempt to 

limit those alternatives to supply-side alternatives.     

As evidence that the General Assembly meant to exclude energy efficiency, ComEd 

presents the view of one person, Scott G. Fisher, to describe the “industry understanding of what 

wholesale products are.”  One person’s view of the “industry understanding” of the definition of 

standard wholesale products is not dispositive, nor does it create a prohibition on the inclusion of 

energy efficiency that the General Assembly did not impose. 

3. Energy Efficiency Reduces Peak Demand, and Can Therefore Qualify for Inclusion 

in the Plan as Part of the Demand Response Products. 

All parties acknowledge that the IPA can procure demand response products as part of its 

portfolio.  It stands to reason, then, that the IPA can also include energy efficiency measures as 

energy efficiency is a subset of demand response.   

The definition of Demand Response is found in the Illinois Power Agency Act, at 20 

ILCS 3855/1-10 and reads as follows:  "Demand-response" means measures that decrease peak 

electricity demand or shift demand from peak to off-peak periods.”  The same section includes 

the definition of energy efficiency as follows: “Energy efficiency" means measures that reduce 

the amount of electricity or natural gas required to achieve a given end use. 
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There is an important reason for having these two resources defined separately.  Shifting 

demand in time is not the equivalent of saving energy, and therefore demand-response programs 

cannot substitute for energy efficiency programs for the purpose of meeting energy savings 

goals.  However, energy efficiency measures, by reducing the total amount of power needed to 

perform a task, often produce significant reductions in peak electricity demand, and therefore 

energy efficiency can be a subset of demand response resources under the plan.   

Conclusion:   

 For the foregoing reasons, the Commission should approve the Illinois Power Agency’s 

proposal to include energy efficiency resources, over and above those used to satisfy the energy 

efficiency targets in 220 ILCS 5/8-103, in its procurement plan. 

Dated:  October 18, 2010    

     Respectfully submitted, 
     Natural Resources Defense Council 
 
     /s/_Stephen J. Moore______________ 
     By: Stephen J. Moore 
 

Stephen J. Moore 
Thomas H. Rowland 
Kevin D. Rhoda      
 
Rowland & Moore LLP 
200 West Superior Street 
Suite 400 
Chicago, Illinois 60654 
(312) 803-1000 (voice) 
(312) 803-0953 (fax) 
steve@telecomreg.com 
tom@telecomreg.com 
krhoda@telecomreg.com 
 
      
ATTORNEYS FOR Natural Resources Defense Council 
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CERTIFICATE OF SERVICE 

 
I HEREBY CERTIFY that a copy of Natural Resources Defense Council’s Response to 
Objections to the Procurement Plan has been served upon the parties reported by the Clerk of the 
Commission as being on the service list of this docket, on the 18th day of October, 2010, by 
electronic mail. 
 
 
     /s/_Stephen J. Moore______________ 
     Stephen J. Moore 
     Rowland & Moore LLP 
     200 West Superior Street 
     Suite 400 
     Chicago, Illinois 60654 
     (312) 803-1000 
     steve@telecomreg.com 
      

ATTORNEY FOR Natural Resources Defense Council 
  
 

 

 


