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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 

THE ILLINOIS POWER AGENCY ) 
 ) 
Petition for Approval of  )  Docket No. 10-0563 
The 220 ILCS 5/16-11.5(d) ) 
Procurement Plan ) 

 

WIND ON THE WIRES RESPONSE 
 

 NOW COMES Wind on the Wires, in its’ Response to Commonwealth Edison 

Company (“ComEd”) and Iberdrola, pursuant to the Notice of the Administrative Law 

Judge dated October 7, 2010.   

 

ComEd 

Methods Other than Collateral Can be Agreed Upon by the Parties 

ComEd proposes that a renewable energy supplier doesn’t need to provide 

collateral for one-year renewable energy credits (“RECs”) based on the postulation that 

the utility is not required to meet the renewable portfolio standard if a supplier defaults.  

Moreover, in the event of a default, ComEd proposes that the supplier of renewable 

energy or RECs be ineligible from participating in future REC or renewable energy 

resource procurement events.  ComEd, however, takes a different approach for multi-

year RECs. (ComEd Objections at 23).  In the case of a multi-year REC, ComEd 

believes that a credit requirement is necessary. (Id. at 23)   

While Wind on the Wires agrees with ComEd, that collateral is not needed for 

one year RECs, it is for different reasons.  Consequently, we reach a different proposal 
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for ensuring that Illinois utilities actually receive RECs.  One year REC prices should be 

considerably lower in the 2011-2012 procurement than those awarded last year 

because the pool of potential bidders is expanding from in-state resources to in-state 

and adjacent state resources. (20 ILCS 3855/1-75(c)(3)).  Average prices last year were 

in the range of $4 to $5 per REC.  The administrative burden to complete the forms for 

collateral and to obtain the line of credit usually outweighs the benefit from a product of 

very low dollar amounts1

Although ComEd uses inflammatory and unsupported characterizations in 

making its point

.  In addition, there would be administrative benefits to both 

sides if the collateral were replaced with something both could agree upon.   

2

                                            

1   The IPA has forecasted that Ameren needs to procure 952,145 RECs and ComEd needs to procure 
2,117,054 RECs for the 2011-2012 period. 

, we understand its concern to be that given the low prices Illinois 

utilities will be paying for RECs next year suppliers may be incented to incur the 

contract damages and sell their RECs for a higher price elsewhere. (See ComEd 

Objections at 22-23).   There is always risk that a contract will not be fulfilled, that is why 

Illinois courts allows parties to minimize their risk by including liquidated damages or 

collateral and federal courts have acknowledged the existence of efficient breaches. 

(Lake River Corp. v. Carborundum Co., 769 F.2d 1284, 1290 (7th Cir. 1985)).  

Regardless of the method used within the contract, the value of the damages is to 

secure performance and is to be fair and reasonable in light of the anticipated or actual 

2  The concern expressed by ComEd is that “if no collateral is required, suppliers may be incented to 
game the system by executing contracts they do not intend to honor if they are able to sell their RECs for 
a higher price elsewhere.” (ComEd Objections at 22-23).  The fact is that a supplier enters into contracts 
to provide RECs and they do not enter these contracts lightly.  Their intent is to meet the obligations of 
their contracts.   
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loss. (American Nat. Bank & Trust Co. of Chicago v. Regional Transp. Authority, 125 

F.3d 420, 439-40 (7th Cir. 1997)). 

While Wind on the Wires agrees with ComEd that collateral is not needed for one 

year RECs, we disagree with their proposed solution.  Instead, Wind on the Wires 

recommends the Commission order the parties to discuss and agree upon mutually 

acceptable terms to discourage parties from defaulting on the contract.  Section 16-

111.5(e)(2) provides the guidelines and identifies the participants for developing a 

standard contract form that follows the procurement plan approved by the Commission 

and meets generally accepted industry practices.  Sometime between January 1 and 

April the parties will need to meet to establish the standard contract.  At that time an 

agreed upon provision could be developed through discussions involving bidders, the 

IPA, the utilities, the procurement administrator and the Commission. 

Wind on the Wires strongly believes the Commission should not be deciding 

contract terms and provisions without a contract before it to review, nor is this hearing 

intended to resolve contract matters.  While the above recommendation is our primary 

position, in the effort of giving the Commission options on how to handle this issue 

without requiring more round of comments, we propose the following alternative: in the 

event of a default by the supplier, it will pay the utility the higher of the value of that 

supplier’s contracted REC or the load weighted average winning REC price as posted 

by the Illinois Commerce Commission pursuant to Section 16-111.5(h), multiplied by the 

number of RECs that were the subject of the default. This would be a fair and 

reasonable damages provision given its relationships to the actual costs incurred by 

ComEd.   
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While ComEd’s interprets their responsibilities as not having to procure 

replacement RECs, this interpretation of the renewable portfolio standard runs headlong 

into it not being able to enforce a liquidated damages provision, and not being able to 

comply with the intent of the statute -- that RECs actually be purchased and possession 

taken by the Illinois utility.  Nonetheless, a liquidated damages provision provides 

certainty and is not uncommon.  Moreover, this proposal should address ComEd’s 

concern of reducing a supplier’s interest in selling RECs to other buyers and give 

money to the utility so they can purchase replacement RECs.   

Prohibiting Renewable Energy Suppliers from Participating in Future 
Procurements is a Substantively Unreasonable, Oppressive Penalty and 
is Contrary to Illinois Law  

ComEd’s request is extraordinary.  In some contracts, especially ones with large 

dollar amounts, the parties negotiate provisions to ‘make whole’ the one harmed.  In this 

case, ComEd is not asking to be made whole, they are asking for a penalty – the death 

penalty for a supplier in Illinois.   

ComEd is asking the Commission to make a decision not about the procurement 

plan but about the form of the contract to be used for one-year RECs.  The Commission 

shouldn’t take action on such an issue without having the contract before them for 

review.  In addition, and more importantly, the provision being requested is 

substantively unreasonable and oppressive.  The provision ComEd is proposing 

prohibits a renewable energy resource supplier from conducting business with all 

utilities in the state, for all-time, for any type of default.  Such a provision is 

unconscionable and unenforceable us a matter of public policy.  It is also a penalty 

imposed against the supplier for breaching the contract.  Penalty provisions are 
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generally frowned upon, so much so that Illinois courts have found them unenforceable.  

(See American Nat. Bank & Trust Co. of Chicago v. Regional Transp. Authority, 125 

F.3d 420, 439-40 (7th Cir. 1997) (finding that damages for breach by either party may 

be liquidated in the agreement but only at an amount that is reasonable in the light of 

the anticipated or actual loss caused by the breach and the difficulties of proof of loss. A 

term fixing unreasonably large liquidated damages is unenforceable on grounds of 

public policy as a penalty.); Lake River Corp. v. Carborundum Co., 769 F.2d 1284, 1290 

(7th Cir. 1985)).  As such, the best course of action is to allow the parties to discuss or 

negotiate a provision that would discourage breach of contract, as discussed above.   

 

Iberdrola 

Wind on the Wires agrees with the position that a well diversified portfolio of 

renewable energy resources is needed.  Such diversification provides a hedge against 

price volatility of fuel, provides power that has no or low environmental emissions and 

builds a mix of renewable resources that will take advantage of the strengths of each 

while minimizing their disadvantages. 
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CONCLUSION 

WHEREFORE, Wind on the Wires recommends that the Commission adopt the 

recommendation contained herein.  

 

 

 

Respectfully submitted, 

 

 

_____/s___________________ 
Sean R. Brady 
 
Regional Policy Manager  
Wind on the Wires 
858 West Armitage Avenue, 
Suite 239 
Chicago, IL 60614 
312.867.0609 
sbrady@windonthewires.org 
 

DATED:  October 18, 2010 
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