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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

ILLINOIS POWER AGENCY 
 
Petition for Approval of the  
220 ILLS 5/16-111.5(d) Procurement Plan 

: 
: 
: 
: 

No. 10-0563 

COMMONWEALTH EDISON COMPANY’S RESPONSE 
TO EMERGENCY MOTION FOR RECONSIDERATION 

Commonwealth Edison Company (“ComEd”), by its attorneys, responds as follows to the 

Emergency Motion for Reconsideration filed by Iberdrola Renewable, Inc. (the “Motion”), 

joined in by Duke Energy Generation Services Holding Company Inc. (collectively, “Movants”). 

Introduction 

Movants seek reconsideration of the determination by the Illinois Commerce 

Commission (the “Commission”) based on the filed Objections “that no hearing is necessary” in 

connection with the Commission’s consideration of the 2011 Illinois Power Agency procurement 

plan.  See Notice of Commission Action and Notice of Administrative Law Judge’s Ruling 

(“Notice”) dated October 7, 2010.  Movants seek a hearing on four issues: 

a) Whether including utility pass-through conditions in [sic] a generally accepted 
provision in standard long term contracts? 

b) Whether the delivery point for setting standard long term renewables contracts 
shall be at the utility load zone or the generator bus bar? 

c) What are generally accepted credit provisions in standard renewable energy 
contracts? 

d) The propriety of using a pure derivative contract for the purchase of long term 
renewables resources. 

Motion, p. 7.  All of those issues involve the terms for long term renewable contracts.  No 

Commission hearing is necessary or appropriate to resolve such questions. 
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Response 

The Commission is not required to address contract terms in the context of approving a 

proposed procurement plan.  Rather, the Illinois Public Utilities Act (“PUA”), 220 ILCS 5 Act, 

delegates responsibility for developing specific contract forms and terms to the Procurement 

Administrator, with input from interested parties and subject to agreement by the applicable 

utility or, in the absence of such agreement, with resolution of those disputed terms by the 

Commission.  220 ILCS 5/16-111.5(e)(2).  

The Commission explicitly addressed this issue in 2007 in response to an argument by 

Dynegy concerning the procurement plan filed for ComEd.  The Commission held: 

 The Commission appreciates Dynegy’s concerns regarding the contracts, 
credit terms and related issues. As ComEd points out, however, Dynegy’s attempt 
to litigate these issues in the instant docket appears to be inconsistent with the 
process outlined in the statute.  

 Section 16-111.5(c)(1) provides that the procurement process shall be 
administered by the procurement administrator and monitored by a procurement 
monitor. The procurement administrator has numerous duties and responsibilities. 
Section 16-111.5(e)(2), “Standard contract forms and credit terms and 
instruments,” provides, in part:, 

The procurement administrator, in consultation with the utilities, the 
Commission, and other interested parties and subject to Commission 
oversight, shall develop and provide standard contract forms for the 
supplier contracts that meet generally accepted industry practices. 
Standard credit terms and instruments that meet generally accepted 
industry practices shall be similarly developed. (emphasis added) 

 It further states: 

The procurement administrator shall make available to the Commission all 
written comments it receives on the contract forms, credit terms, or 
instruments. If the procurement administrator cannot reach agreement with 
the applicable electric utility as to the contract terms and conditions, the 
procurement administrator must notify the Commission of any disputed 
terms and the Commission shall resolve the dispute. The terms of the 
contracts shall not be subject to negotiation by winning bidders, and the 
bidders must agree to the terms of the contract in advance so that winning 
bids are selected solely on the basis of price. 
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 Thus, the development of standard contract forms and credit terms is the 
responsibility of the procurement administrator, subject to Commission oversight. 
Furthermore, the process to be followed in that regard is spelled out in some detail in 
the statute.  Interested parties do have a role in the process; however, contrary to 
Dynegy’s contention, that role is the one defined in 16-111.5(e)(2).  In the 
Commission’s opinion, requiring parties to litigate those same issues in this 
proceeding would be inconsistent with the structured statutory process set forth in the 
IPAA. 

Commonwealth Edison Co., ICC Docket Nos. 07-0528/07-0531 (Cons.), pp. 74-75 (Order, Dec. 

19, 2007) (emphasis added in original); see also Central Ill. Light Co. et al, ICC Docket No. 07-

0527, pp. 64-65 (Order, Dec. 19, 2007).  It is, therefore, proper for the Commission to determine 

that no hearing is necessary on these issues, regardless of whether a factual issue is raised.1  

Contract terms should be addressed by the Procurement Administrator consistent with Section 

16-111.5(e)(2) of the PUA. 

WHEREFORE, the Emergency Motion to Reconsider should be denied. 

Dated:  October 18, 2010 
 
 
 
 
 
 
 
Thomas S. O’Neill 
Senior Vice President and General Counsel 
Commonwealth Edison Company 
440 South LaSalle St., Suite 3300 
Chicago, IL 60605 
thomas.oneill@ComEd.com 

Thomas J. Russell 
10 S. Dearborn, Suite 4900 
Chicago, IL  60603  
(312) 394-5400 
thomas.russell@exeloncorp.com 

Respectfully submitted, 
 
 
 

 
By:       
 One of the attorneys for  
            Commonwealth Edison Company 
 
E. Glenn Rippie 
Carla Scarsella 
Rooney Rippie & Ratnaswamy LLP 
350 W. Hubbard Street , Suite 430 
Chicago, Illinois  60654 
(312) 447-2800 
glenn.rippie@r3law.com 
carla.scarsella@r3law.com 
 

Counsel for Commonwealth Edison Company 
                                                 

1 ComEd takes no position on the argument made in IPA’s Opposition to Motion that the Movants have no 
due process rights.  Resolution of that Constitutional question is not required to dispose of the Motion. 


