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THE ILLINOIS POWER AGENCY’S OPPOSITION TO   
IBERDROLA RENEWABLES INC.’S EMERGENCY  

MOTION FOR RECONSIDERATION 
 

 The Illinois Power Agency (“IPA” or “Agency”), by its attorneys, Kelley Drye & Warren 

LLP, states as follows for its Response and opposition to Iberdrola’s Emergency Motion for 

Reconsideration (“Motion”).1 

 Iberdrola’s Motion is both procedurally improper, and substantively wrong.  Iberdrola’s 

Motion requests that the Commission “reconsider” its October 6, 2010 decision to not conduct a 

hearing on the Agency’s proposed 2011 Procurement Plan.  However, there is no rule or 

regulation that permits Iberdrola to bring this motion – there is no rule for the Commission to 

“reconsider” an interim order issued by the Commission, and Iberdrola cites to none.  Section 

10-113(a) of the Public Utilities Act permits parties to request a rehearing after final order by the 

Commission, but does not permit a rehearing until “after issuance of an order on the merits”.  83 

Ill.Adm.Code § 200.880(a).  The Commission has not issued an order on the merits of the 

Agency’s proposed plan.  Moreover, Section 200.880 requires that any request for rehearing that 

alleges facts to be considered by the Commission “must be filed with a verification.  A 

                                                 
1 On October 13, 2010, Duke Energy Corporation joined in Iberdrola’s Motion for Reconsideration, but 
incorporates by reference the arguments raised by Iberdrola.  Duke and Iberdrola are also represented by 
the same counsel.  This Response also opposes the request for rehearing made by Duke Energy. 
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verification need not be filed with an application for rehearing if the application does not allege 

new facts.”  § 200.880(c).  Iberdrola’s Motion contains no verification, confirming that 

Iberdrola’s request for a hearing identifies no facts for the Commission’s consideration. 

 At best, Iberdrola’s Motion could be considered an interlocutory review of an 

Administrative Law Judge’s ruling under Section 200.520.  There, however, “Petitions to rehear 

or reconsider Commission action taken under this Section shall not be entertained by the 

Commission and are not allowed under this Part. . ..”  200 Ill.Adm.Code § 200.520(b).  The 

Motion is not based on any rule or regulation. 

Moreover, any application for rehearing “shall contain a brief statement of proposed 

additional evidence, if any” to be produced on rehearing.  § 200.880(c).  Iberdrola references 

four areas that would be the subject of a hearing.  Motion at 7.  However, as discussed in more 

detail below, Iberdrola’s motion fails for many reasons, including (1) none of these areas are 

“facts”; (2) these areas concern policy questions that can and should be addressed through 

written comments; (3) none of these areas relate to the proposed procurement plan for 2011; and 

(4) each of the areas that Iberdrola wants to conduct an evidentiary hearing on relate to Appendix 

K from the 2010 procurement plan approved by the Commission in December 2009, in re Illinois 

Power Agency, Petition for Approval of Procurement Plan, Dkt. 09-0373, Order, December 29, 

2009.  

 This goes to the heart of why the Commission must deny the Motion.  Although Iberdrola 

was a party to the 2009 case, and it stated in its Reply Comments that it found “most of the 

proposed general terms for PPAs to be acceptable”2, it wants to now reargue the merits of the 

Commission’s decision to conduct a procurement event for long term renewable contracts under 

                                                 
2 Reply Comments of Iberdrola Renewables, Inc., p.2, Docket 09-0373, October 26, 2009. 
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Appendix K to that Plan.  Iberdrola argues that its Objections filed in this proceeding on October 

4, 2010 “requested a hearing on standard contracting practices for long term renewables 

procurement.”  Motion at 2.  Moreover, its objections “discussed in detail why Appendix K, 

which was developed in the 2010 IPA Procurement Plan, is flawed.”  Motion at 6.  Iberdrola 

further argues that “[t]o avoid the problems associated with the Appendix K development and to 

provide guidance in future procurement events IBR urges the Commission to conduct hearings in 

accordance with its Objections.”  Motion at 7.  After identifying four areas that it wants to 

address in an evidentiary hearing, Iberdrola argues that this live testimony will resolve on the 

record “their treatment in Appendix K and the problems that have arisen as a result.”  Id. 

The 2011 proposed Procurement Plan does not propose to procure renewable energy on 

long term contracts.  The IPA would submit no testimony relating to Appendix K or long term 

renewable contracts and would not be cross-examined on issues relating to Appendix K.  None 

of the “areas” that Iberdrola wants to develop a record for are in the 2011 Plan.  Iberdrola does 

not want to conduct an evidentiary hearing on the current Plan, it requests a hearing to address 

facts beyond the scope of this proceeding.  Iberdrola’s Motion must be denied. 

ARGUMENT 

On September 29, 2010 the Agency filed its 2011 Power Procurement Plan (“Plan”) with 

the Illinois Commerce Commission (“Commission”) setting forth the Agency’s recommendation 

for procuring energy for ComEd and Ameren’s Eligible Retail Customers for the period from 

June 2011 through May 2012.  This Plan was submitted in accordance with Section 16-

111.5(d)(2) of the Illinois Public Utilities Act (“PUA”), 220 ILCS 5/16-111.5(d)(2).  In the 

Petition that accompanied the Plan, the Agency stated that based on the comments that were 

submitted to the Agency while preparing the Plan, and given that it did not appear that there were 
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contested issues of facts that were material to the 2011 Plan, the Agency did not believe that a 

hearing was required for the Illinois Commerce Commission’s full consideration and approval of 

the Plan.  Petition at 7.  At its October 6, 2010 meeting, the Commission determined that 

hearings were not necessary.  Iberdrola subsequently filed its Emergency Motion for 

Reconsideration of that decision on October 12, 2010.  

Iberdrola’s Motion requests that the Commission rehear and reconsider the 2010 Plan and 

Appendix K to that Plan approved by the Commission on January 29, 2009 in Case No. 09-0393.  

The 2011 Plan under consideration in this proceeding contains no terms or conditions to procure 

renewable energy on long term contracts, and Iberdrola seeks a hearing related exclusively to 

term and conditions for long term renewable energy, and Appendix K to the 2010 Plan (proposed 

and approved in Docket No. 09-0353). 

A. An Evidentiary Hearing is Not Required to Conform to Due Process. 

Iberdrola claims that it requests a hearing on the “standard contracting practices for long 

term renewables.”  Motion at 2.  There is no constitutional or statutory right to a hearing on this 

issue, and Iberdrola has no due process right to a hearing on the 2011 Procurement Plan.  The 

United States and Illinois constitutions guarantee due process only where there is an “actual or 

threatened impairment or deprivation of ‘life, liberty or property.’”  Polyvend v. Puckorius, 77 

Ill.2d 287, 295 (1979), citing U.S. Const., amend XIV, Ill.Const. 1970, art. I, sec. 2.  If Iberdrola 

does not have a protectable “life, liberty or property” interest, there is no constitutional right to a 

hearing.  Id.  The United States Supreme Court has stated that “the range of interests protected 

by procedural due process is not infinite.”  Board of Regents v. Roth, 408 U.S. 564, 570 (1972.)  

“To have a property interest in a benefit, a person clearly must have more than an abstract need 

or desire for it. He must have more than a unilateral expectation of it. He must, instead, have a 
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legitimate claim of entitlement to it.”  Id. at 577.  “The Fourteenth Amendment's procedural 

protection of property is a safeguard of the security of interests that a person has already acquired 

in specific benefits.” Id. at 576.  Potential bidders to a Request for Proposal do not have a legally 

protectable property interest that triggers due process safeguards.  Polyvend, 77 Ill.2d at 297. 

In Polyvend, the Illinois Supreme Court analyzed whether a bidder had a protectable 

property interest in a potential contract to manufacture license plates.  The court determined that 

each contract with the State was separate and independent from prior contracts, and Polyvend’s 

prior agreements did not “give the contractor a preferred status or any other reasonable basis for 

concluding that it would receive future contracts. Polyvend's ‘unilateral expectation’ that it 

would receive the contract to manufacture the 1979 Illinois motor vehicle license plates is not a 

protectable property interest that is protected by the due process clause.  Id. at 296.  The court 

concluded that Polyvend had, at most, “an abstract concern” in being awarded a contract, which 

does not give a legally protectable property interest which triggers due process safeguards.  Id. at 

297.    

Iberdrola itself does not argue that a hearing is required to satisfy its right to due process, 

but does reference, and seemingly incorporate by reference, an argument by ComEd that due 

process requires a hearing.  Motion at 2.  Regardless, it is clear that Iberdrola has no legally 

protected property interest, or expectancy of a property interest, to require a hearing.  Section 16-

111.5 of the Illinois Public Utilities Act provides that the Commission shall determine which 

bids to accept based on their comparison to prices bid by other potential providers, and the 

benchmarks approved by the Commission.  220 ILCS 5/16-111.5(f).  Iberdrola has no legally 

protected property interest in the results of the 2011 Procurement Plan to warrant its request for a 

hearing.   
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Even where no constitutional right to due process protection is present, a statutory right 

to demand a hearing may be present.  Peterson v. Chicago Plan Commission, 302 Ill.App.3d 

461, 466 (1st Dist. 1998.)   Such is the case, for example, in complaints brought under Section 

10-108, which provides that upon filing of a complaint, the Commission shall fix “a time when 

and place where a hearing will be had upon such complaint.”  220 ILCS 5/10-108.  When a 

hearing is set by statute or by the Commission, Section 10-101 governs the conduct of such 

hearings.  220 ILCS 5/10-101.  And, when a hearing is confirmed, it must comport with due 

process standards of fundamental fairness.  E & E Hauling, Inc. v. Pollution Control Board, 116 

Ill.App.3d 586, 596 (1983.)  None of these provisions apply to Iberdrola’s request for a hearing.  

Section 16-111.5(j)(ii) specifically makes it optional for the Commission to conduct a hearing, at 

least with respect to Iberdrola.  The Commission is further authorized by Section 10-110 “to 

“summarily, of its own motion, with or without notice, to conduct any investigations or inquiries 

authorized by this Act, in such manner and by such means as it may deem proper, and to take 

such action as it may deem necessary in connection therewith.”  220 ILCS 5/10-110. 

Because a hearing is not required under Section 16-111.5(j)(ii) in all circumstances,3 and 

because Iberdrola does not have a protectable constitutional interest, the Commission should 

deny Iberdrola’s request for reconsideration. 

B. The Issues that Iberdrola Requests a Hearing on are Irrelevant to This Proceeding. 

 Iberdrola offers no justification to conduct a hearing and continues to debate issues from 

the 2010 Power Procurement Plan, including those issues developed in Appendix K, approved as 

                                                 
3 For purposes of this motion to reconsider, the Commission does not have to determine the hypothetical 
circumstances under which a hearing may be appropriate or may be required, or which parties, if any, 
may have a constitutional right to a hearing.  It is sufficient for the Commission to limit its ruling to 
Iberdrola’s motion. 
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part of the Plan in Docket 09-0373.  Motion at 5-7.  Iberdrola identifies four areas that “should 

be the subject of any hearing:” 

 a. Whether including utility pass-through conditions in (sic) a generally accepted 
 provision in standard long term contracts. 

 
 b. Whether the delivery point for setting standard long term renewables contracts 

 shall be at the utility load zone or the generator bus bar. 
 
 c. What are the generally accepted credit provisions in standard renewable energy 

 contracts. 
 
 d. The propriety of using a pure derivative contract for the purchase of long term 

 renewable resources. 
 
Iberdrola’s request to conduct a hearing on these issues must be denied.  Each of these areas 

relate exclusively to matters that concern the 2010 Procurement Plan approved by the 

Commission in ICC Docket No. 09-0393.  Although Iberdrola was a party to the 2010 

Procurement proceeding and it found “most of the proposed general terms for PPAs to be 

acceptable”4, it now requests that the Commission revisit issues in Appendix K to that Plan.  The 

2011 Plan in the instant proceeding contains no plan to procure renewable energy resources 

through long term contracts, and Iberdrola’s proposed issues are irrelevant to this proceeding. 

 Its clear even from Iberdrola’s Objections to the 2011 Plan that it seeks only to re-litigate 

issues it did not raise in the prior procurement plan.  Iberdrola’s Objections take issue with the 

“2010 Standard Contracts,” the schedule for the 2010 long term renewable procurement events, 

and complain that the “comment, workshops and bid process attending the 2010 Standard 

Contracts was unsatisfactory.”  Iberdrola’s Objections at 3.  Iberdrola takes a stab at trying to 

propose procuring renewable resources on long term contracts for the 2011 Plan, but its 

comments regarding the long term contracts were vague and ambiguous, and insufficient for the 

                                                 
4 Reply Comments of Iberdrola Renewables, Inc., p. 2, Docket 09-0373, October 26, 2009. 
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Commission to consider.  Iberdrola’s Objections, with its attachments, constituted 52 pages; 

Iberdrola’s Objections devotes only a single paragraph to its recommendation that the 2011 Plan 

be modified to include long term contracts for renewable resources.  Iberdrola’s Objections at 6-

7.  The remaining 50 pages are devoted to criticizing the 2010 Plan. 

 Finally, Iberdrola’s Objections to the Plan are facially defective because they failed to 

comply with the Administrative Law Judge’s order that “any objections filed with the Chief 

Clerk of the Commission shall be verified.”  ALJ October 1, 2010 Ruling.  Iberdrola’s objections 

were not verified. 

Conclusion 

 Wherefore, for the reasons stated herein, the Illinois Power Agency requests that 

Iberdrola’s Emergency Motion for Reconsideration be denied. 

Dated:  October 18, 2010    Respectfully submitted, 

       Illinois Power Agency 

       By:  

       One of its Attorneys 

Henry T. Kelly 
Kelley Drye & Warren LLP 
333 West Wacker Drive 
Suite 2600 
Chicago, Illinois 60606 
312-857-2617 
HKelly@KelleyDrye.com 
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NOTICE OF FILING 
 
 Please take notice that on October 18, 2010, I caused to be filed via the Illinois 
Commerce Commission’s eDocket, the ILLINOIS POWER AGENCY’S OPPOSITION TO  
IBERDROLA RENEWABLES INC.’S EMERGENCY MOTION FOR 
RECONSIDERATION.  A copy of the foregoing documents are hereby served upon you. 
    

 
Henry T. Kelly, attorney for the 
Illinois Power Agency 

 
CERTIFICATE OF SERVICE 

 
I, Henry T. Kelly, an attorney, on oath state that I served a copy of the ILLINOIS 

POWER AGENCY’S OPPOSITION TO  IBERDROLA RENEWABLES INC.’S 
EMERGENCY MOTION FOR RECONSIDERATION on the service list maintained on the 
Illinois Commerce Commission’s eDocket system for the instant docket via electronic delivery 
on October 18, 2010. 

_ ___ 
Henry T. Kelly 

 
Kelley Drye & Warren LLP 
333 W. Wacker Drive 
Suite 2600 
Chicago, Illinois 60606 
(312) 857-7070 
(312) 857-7095 (Facsimile) 


