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VERIFIED RESPONSE OF COMMONWEALTH EDISON COMPANY  
TO REACT’S VERIFIED PETITION FOR INTERLOCUTORY REVIEW 

In accordance with 83 Illinois Administrative Code § 200.520(a), Commonwealth Edison 

Company (“ComEd”) submits this Response to the Verified Petition for Interlocutory Review 

filed by the Coalition to Request Equitable Allocation of Costs Together (“REACT”).  REACT 

appeals the September 17, 2010 decision of the Administrative Law Judges (“ALJ Decision”) 

denying the “Motions to Dismiss” filed by REACT and other parties.  REACT is seven industrial 

customers, the Metropolitan Water Reclamation District of Greater Chicago, and three suppliers.  

REACT long has advocated reallocation of ComEd’s revenue requirement in ways that would 

decrease charges to its customers and increase charges to residential customers.  The other 

parties to this proceeding – including the Illinois Attorney General, Dominion Retail, the 

Citizens Retail Board and the City of Chicago (which is a member of REACT) – have not joined 

REACT’s Petition or filed their own petitions.  The ALJ Decision should be affirmed. 

I. INTRODUCTION AND SUMMARY 

On June 30, 2010, ComEd submitted a complete tariff filing that satisfied all of the 

statutory requirements of the Public Utilities Act (“PUA”) and included all of the supporting 

materials required by Parts 285, 286, and 287 of the Commission’s Rules of Practice.  ComEd 

fully explained and supported its proposed rate increase, revenue requirements and rate design.  

ComEd’s tariff filing did not adopt the reallocation of rates that REACT has advocated. 
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In ICC Docket No. 08-0532 (“Rate Design Investigation”), the Commission issued a Rate 

Design Investigation Order that directed ComEd to submit in its “next rate case” several 

categories of information related to rate design issues.  There is no dispute that ComEd has 

provided all the information sought by the Rate Design Investigation Order.  ComEd’s initial 

tariff filing included materials that responded to the majority of those requests.  ComEd also 

submitted supplemental testimony on August 9, 2010 that provided detailed information with 

respect to two remaining categories of information (the “primary/secondary split” and “customer 

care costs”).  This supplemental testimony did not support or change ComEd’s initial tariff filing.  

It did not change the rates, revenue requirement, or rate design that ComEd has filed and seeks to 

implement.  However, the supplemental testimony provided the information that REACT sought 

and that the Commission directed ComEd to produce related to those rate design issues.  The 

supplemental testimony allows the Commission to consider those issues fully.  Indeed, ComEd 

submitted “exemplar tariffs” that the Commission could adopt if it rejected ComEd’s tariff filing 

and adopted an alternative rate design with respect to those two issues.  Significantly, REACT 

does not contend that the information submitted by ComEd is incomplete or inadequate in any 

respect, or insufficient to satisfy the Rate Design Investigation Order’s directives.   

Nonetheless, REACT seeks the extraordinary – and unprecedented – remedy of 

summarily dismissing ComEd’s entire tariff filing because ComEd submitted supplemental 

testimony on two issues on August 9, 2010, forty days after it filed its new tariffs.  There is no 

basis in law or fact for granting REACT’s Petition.  REACT is trying to exploit an issue with no 

impact on the case – the filing of supplemental testimony regarding rate design issues that 

ComEd does not even seek to implement – to impose major and unjustified costs on ComEd and, 



 

{00001109 11} - 3 - 

by extension, its customers.  The ALJs rejected this strategy and the Commission should do the 

same.  For the reasons set forth below, the Petition should be denied.    

First, REACT does not claim that it or any other party will be prejudiced by the 

supplemental testimony.  Nor could it.  To ensure that REACT and the other parties have a full 

and fair opportunity to respond to ComEd’s supplemental testimony, the ALJs adjusted the 

schedule to provide Staff and Intervenors including REACT with extra time to file their direct 

and rebuttal testimony on all rate design issues – time largely taken from that allowed for 

ComEd’s filings.  The supplemental testimony was filed on August 9.  The schedule gives 

REACT and the other parties until November 19 to respond to rate design issues, which thus 

cures any potential for prejudice.  REACT has failed to explain how it was harmed by the 

supplemental testimony and why three months and ten days is not enough time to respond to it.     

Second, REACT does not dispute that ComEd has provided the Commission with all of 

the information requested by the Rate Design Investigation Order.  The Rate Design 

Investigation Order directed ComEd to submit certain rate design information in its “next rate 

case,” and that is precisely what ComEd has done.  REACT instead complains that ComEd did 

not meet the “good cause” standard for the submission of supplemental testimony under 83 Ill 

Admin. Code § 286.20(b).  But the facts show otherwise.  ComEd worked diligently to provide 

the information requested by the Commission.  ComEd made every effort to supply the requested 

information as promptly as possible, submitted the majority of it with its initial filing, and 

ultimately submitted all of it. 

Third, the relief requested by REACT – dismissing ComEd’s entire rate filing and 

requiring ComEd to re-file it – would be a counter-productive gesture.  ComEd has already 

submitted a complete tariff filing, including all of the information that the Commission requested 
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in the Rate Design Investigation Order.  It would serve no purpose to require ComEd to re-file 

the very same materials.  To the contrary, requiring ComEd to re-file would have a significant 

negative impact on ComEd and its customers.  Under the current rates, ComEd incurs 

unrecovered delivery costs of approximately $1 million per day.  If the Commission were to 

require ComEd to re-file its tariff now, it could cost ComEd tens of millions of dollars, 

potentially approaching as much as $100 million or more, in delayed implementation of the 

tariff.  This substantial shortfall in revenue needed to sustain reliable operations could undermine 

ComEd’s efforts to improve reliability and service to its customers. 

Fourth, the summary dismissal of ComEd’s tariff filing would be disproportionate and 

unlawful.  There is no authority or precedent for the draconian sanction that REACT seeks to 

impose, especially where there was no prejudice to any party.  And while REACT believes that 

ComEd should have been barred from filing its tariff until it was able to provide all of the 

information requested by the Commission in the Rate Design Investigation Order, such a 

prohibition would have amounted to an unlawful rate moratorium.  See Bus. & Prof’l People for 

the Pub. Interest v. Illinois Commerce Comm’n, 136 Ill. 2d 192, 225, 230 (1989) (the PUA “does 

not restrict when” a utility may seek a rate increase and “the Commission cannot impose a rate 

moratorium” on a utility).   

For all of these reasons, and as discussed in greater detail below, the ALJs’ denial of the 

Motions to Dismiss was correct, and REACT’s Petition should be denied.  Because REACT 

contends that ComEd should be required to re-start the entire process of filing tariffs, ComEd 

respectfully requests that the Commission rule on (and reject) REACT’s Petition now, as 

opposed to deferring its decision until later in the proceeding.   
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II. STATEMENT OF FACTS1 

ComEd began the lengthy process of preparing to file for a general rate increase in late 

2009.  Affidavit of Ross C. Hemphill, ¶ 4 (“Hemphill Aff.”).  The preparation of a rate filing by 

a utility of ComEd’s size is extraordinarily complex and takes months.  For example, ComEd’s 

tariff filing in this case ultimately included 1,931 pages of testimony from 18 witnesses, and the 

total filing exceeded 15,000 pages.  Id.   

The purpose of the planned rate increase was to correct an annual revenue deficiency of 

$396.1 million.  Direct Testimony (“Dir.”) of Houtsma, ComEd Ex. 6.0 Rev. at 4.  Although 

ComEd had “cut costs aggressively,” it concluded that it was “not possible to make more cuts 

that would reduce” the deficiency.  Guerra Dir., ComEd. Ex. 1.0 at 3, 6.  Among other reasons, 

the rate increase was needed to “invest to replace infrastructure nearing the end of its life, to 

maintain reliable service, and to modernize the system to meet customer needs.”  Id. at 3.  These 

improvements benefit consumers.  Id. at 4-5 (“Reliability directly improves the lives of our 

customers.  Fewer outages mean less cost, less inconvenience, and fewer lifestyle interruptions 

for our customers.”)  They also “support jobs and make [ComEd’s] service area more attractive 

to industry, and keep Illinois a leader in innovative delivery technologies.”  Id. at 6.   

ComEd planned to file its revised tariffs by its target date of June 30, 2010.  On April 21, 

2010, the Commission issued a Rate Design Investigation Order in Commonwealth Edison Co., 

ICC Docket No. 08-0532, directing ComEd to address a number of issues in its “next rate case.”  

Rate Design Investigation Order, at 85.  The Rate Design Investigation Order did not require 

ComEd to file any particular type of tariff, nor did it impose any requirements on the revenue 

                                                 
1 With few exceptions, all these facts appear directly from the filings.  The others are confirmed by the 

Affidavit of Ross C. Hemphill, attached hereto, per Section 190 of the Commission’s Rules of Practice.  83 Ill. 
Admin. Code § 200.190. 
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requirement or rate design that ComEd could propose.  Rather, it directed ComEd to provide 

several categories of information that ComEd had not provided in previous proceedings, 

including information related to two issues – the “primary/secondary” split and “customer 

services costs” – that related to a rate design that ComEd did not support.  Id. 

ComEd promptly began collecting, analyzing and preparing the information called for by 

the Rate Design Investigation Order.  Hemphill Aff., ¶¶ 7-11, 13-18.  As set forth in greater 

detail in the Affidavit of Ross C. Hemphill, these tasks required time and extraordinary effort.  

For example, to collect information related to primary and secondary systems (an issue which 

has no bearing on ComEd’s rate request), ComEd sent qualified engineers to thousands of meter 

points (representing 1,400 customer accounts) throughout ComEd’s territory to determine 

whether a meter point was with ComEd-provided primary or secondary service.  Id., ¶ 9.  ComEd 

estimated it would take two hours to review each customer account, or 2,800 labor hours, and 

retained an outside engineering firm on an expedited basis to provide additional support.  Id.2  

On June 30, 2010, ComEd filed with the Clerk tariff sheets embodying new rates. 

ComEd’s June 30 initial filing met all of the requirements of Article IX of the PUA for a rate 

filing.  ComEd also submitted all of the information called by the Rate Design Investigation 

Order, except for the two categories of information ComEd was unable to prepare by that date.  

                                                 
2 REACT claims that a proposed interim order issued in the Rate Design Investigation Proceeding on 

February 1, 2010 put ComEd on notice that it would have to provide the information that the Commission ultimately 
requested in the Rate Design Investigation Order, and implies that ComEd should have begun collecting information 
then.  Pet. at 20-21.  That is incorrect.  As its name indicates, the proposed interim order was not final, and was 
subject to change.  It envisioned workshops to resolve issues (which the Commission later rejected).  In February 
2010, ComEd did not know, and could not have known, how the rate design issues would ultimately be resolved.  In 
any event, ComEd did in fact begin collecting information related to the primary and secondary distribution cost 
analysis in February in anticipation of the workshops, though it was not in a position to do the same with respect to 
the customer services costs issue.  Hemphill Aff., ¶¶ 7, 13-14. 
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With respect to this information, ComEd explained that the remaining information was not yet 

available, and committed to provide it within 60 days.  Hemphill Dir., ComEd Ex. 14.0 Rev. 7-8.   

After the June 30 filing, ComEd continued to work diligently to collect and prepare 

information related to the remaining two categories of information.  Hemphill Aff., ¶¶ 10-12, 14-

18.  As set forth in the Hemphill Affidavit, this was a major undertaking.  In addition to 

completing the work noted above, ComEd needed to prepare an alternative primary/secondary 

analysis, which included developing new allocators for the costs of primary voltage transformers 

applicable only to customers using such transformers, an alternative class load study, an 

alternative distribution loss study, an alternative embedded cost of service study (“alternative 

ECOSS”), an exemplar rate design, exemplar tariff exhibits, and corresponding testimony.  Id., 

¶¶ 10, 19. 

With respect to the customer services cost issue, ComEd had to update its avoided cost 

study for the 2009 test year and perform an embedded study.  This involved extracting the 

customer services costs from its financial systems in 2009 and developing a new procedure to 

analyze these costs in an “embedded” methodology.  Id., ¶¶ 14-15, 18-19. 

On August 9, 2010, only 40 days later, ComEd submitted the supplemental direct 

testimony that fully addressed the two remaining issues.  The two categories of information 

addressed by the supplemental filing represented a small fraction of the total scope of 

information submitted with ComEd’s tariff filing.  To be clear, ComEd’s supplemental filing did 

not change in any way the rates or the revenue requirement that ComEd proposes and supports.  

Nor did it change ComEd’s proposed rate design.  Rather, the information provided on August 9 

related to two aspects of a hypothetical alternative rate design that is not ComEd’s proposal and 

that may be supported by few other parties other than, perhaps, REACT.     
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The supplemental filing also did not alter ComEd’s filed tariffs.  REACT claims that 

ComEd submitted “heavily revised proposed tariff sheets,” see Pet. at 5, but that is incorrect.  

The “tariffs” that REACT is referring to were not filed with the Clerk as tariff sheets at all.  Nor 

did ComEd propose or advocate in favor of them.  Rather, they were exemplars submitted to 

show changes that would be necessary if the Commission rejected ComEd’s proposal.  ComEd 

submitted them because it believed they would be useful to the Commission.   

In addition, in an abundance of caution, ComEd stated that it “would not oppose 

bifurcating the testimony schedule to allow Staff or intervenors more time to address these 

issues.”  ComEd’s Verified Motion for Leave to File Supplemental Direct Testimony, at 2.  

Consistent with this suggestion, the ALJs adopted a schedule that provides REACT and the other 

intervenors with extra time to file their direct and rebuttal testimony on rate design issues.  Tr. at 

16-18.  Specifically, the schedule gives REACT and the other intervenors until November 19 to 

respond to all rate design issues – which is three months and ten days after ComEd filed the 

supplemental testimony on August 9.  In awarding REACT and the other parties extra time, the 

ALJs reduced the time available to ComEd to address rate design issues.  Tr. at 18.  Neither 

REACT nor any other party has sought reconsideration of the ALJs’ adjusted schedule.   

During the time that ComEd was preparing for the August 9 filing, the proceeding 

continued to move forward.  On August 2, 2010, ALJs Dolan and Sainsot issued a deficiency 

letter to ComEd requiring the submission additional information by August 30.  The deficiency 

letter requested several categories of information, including one of the two categories that were 

the subject of the supplemental testimony.  Deficiency Letter at 3 (Aug. 2, 2010).  ComEd timely 

responded to the deficiency letter on August 30.  It provided all of the requested information – 

except that ComEd had already provided some of the information several weeks earlier with the 
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August 9 submission of supplemental testimony.  In addition, since the August 9 filing, the 

parties have been actively engaged in discovery on rate design issues, and ComEd has timely 

responded to discovery requests. 

On August 26, REACT and other parties moved to dismiss ComEd’s tariff filing based 

on the supplemental testimony.  ComEd opposed the motions.  On September 17, 2010, the 

Administrative Law Judges granted ComEd’s motion for leave to file the supplemental 

testimony.  The ALJs ruled that “it is still early enough in this proceeding that the parties will 

have adequate time to process this information.”  Notice of ALJs’ Ruling, ICC Docket No. 10-

0467 (Sept. 17, 2010).  REACT then filed its Petition.   

III. THERE IS NO BASIS FOR DISMISSING COMED’S ENTIRE TARIFF. 

REACT has failed to offer any sound basis for imposing the extraordinary and 

unprecedented relief it seeks – the summary rejection of ComEd’s entire tariff.   

A. REACT Has Failed to Establish Prejudice.  

As an initial matter, allowing ComEd’s supplemental testimony will not prejudice any 

party.  Indeed, REACT barely even mentions prejudice in its Petition.  It speculates that allowing 

the supplemental testimony “could lead to confusing the issues, undermining a fair case 

schedule, and increasing the burdens on the other parties to their prejudice.”  Pet. at 6.  But this 

half-hearted rhetoric fails to explain how the supplemental testimony could possibly confuse, 

burden or otherwise prejudice any party.   

The facts show that REACT’s unsupported assertions are incorrect.  Significantly, the 

ALJs adopted a schedule in this case that is designed to ensure that REACT and the other parties 

have a full and fair opportunity to respond to the supplemental testimony.  The schedule provides 

REACT and the other parties with three months and ten days (until November 19) to respond to 
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rate design issues.  Thus, even if ComEd’s submission of supplemental testimony would have 

otherwise prejudiced REACT by reducing its time available to respond to supplemental 

testimony, the ALJs’ schedule cured that potential prejudice.  The ALJs have preemptively 

remedied the potential for prejudice, and nothing further is required. 

Nor can REACT reasonably contend that three months and ten days is an insufficient 

amount of time for it to respond to the supplemental testimony.  As REACT itself has argued, the 

issues raised by the supplemental testimony have been well known by REACT for a long time.  

Pet. at 7, 20.  Although it was time-consuming for ComEd to collect and prepare the information 

in the supplemental filing, REACT was already familiar with the issues and knew it would have 

to respond to them.  REACT offers no reason why it needs more time here.     

Instead of arguing actual prejudice in this case, REACT theorizes about hypothetical 

prejudice in future cases.  Pet. at 5, 16.  REACT suggests that allowing the supplemental 

testimony would establish an “inappropriate precedent” under which a utility in some future case 

might “intentionally file required information in a piecemeal fashion over the weeks and months 

following its initial filing.”  Pet. at 5, 16.  REACT’s hypothetical concerns are unfounded and 

contrary to the facts of this case.  There is no allegation that ComEd deliberately withheld 

information so as to obtain an unfair advantage.  To the contrary, the facts are that ComEd 

worked in good faith to submit the requested information, that ComEd submitted most of it with 

its initial filing, that the ALJs adjusted the schedule, and that no party was prejudiced.  To guard 

against setting an undesirable precedent, the Commission can simply limit its ruling to the facts 

of this case.  Rank speculation is not basis for summarily dismissing ComEd’s entire filing.3 

                                                 
3 REACT also cites Section 200.25(b) of the Commission’s Rules of Practice for the proposition that the 

Commission should “negate any disadvantage or prejudice experienced by other parties.”  Pet. at 18.  But REACT’s 
reliance on this provision is misplaced.  First, as discussed above, ComEd’s submission of supplemental testimony 
(footnote continued) 
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Nor is there anything dire about a utility’s submitting information after its initial filing.  

In response to deficiency letters, utilities routinely submit responsive information more than 60 

days after their initial filings.  In this case, for example, ComEd submitted additional information 

in response to a deficiency letter on August 30 – three weeks after it submitted its supplemental 

testimony on August 9.  Moreover, when ComEd submitted its initial filing on June 30, it openly 

and in good faith stated it would submit the two categories of information as supplemental 

testimony at a later date within 60 days.  Had ComEd’s initial filing instead remained silent on 

this issue, however, ComEd could have waited for the ALJs to issue a deficiency letter 

requesting the two categories of information.  If ComEd had taken this alternative approach, the 

ALJs deficiency letter presumably would have asked ComEd to submit the supplemental 

information by August 30 – 21 days later than ComEd actually filed it.  Thus, ComEd’s good 

faith voluntarily actions resulted in the submission of the information three weeks earlier than 

might otherwise have been required.  

B. ComEd Provided the Commission with All of the Information It Requested 
and Met the “Good Cause” Standard for Supplemental Testimony. 

Despite its lengthy discussion of supposed deficiencies in information that ComEd 

provided in prior proceedings, see Pet. at 7-13, REACT does not dispute that ComEd in this 

proceeding has submitted all of the information that the Commission requested in the Rate 

Design Investigation Order.  Nor does REACT challenge the quality of information that ComEd 

submitted in response to the Rate Design Investigation Order.  Rather, REACT contends that 

                                                                                                                                                             
did not disadvantage or prejudice any party.  Second, REACT quotes from this provision selectively.  Section 
200.25(b) states in full: “Fairness – Persons appearing in and affected by Commission proceedings must be treated 
fairly.  To this end, parties which do not act diligently and in good faith shall be treated in such a manner as to 
negate any disadvantage or prejudice experienced by other parties.” (emphasis added).  REACT’s omission of the 
italicized phrase is telling – there is no dispute that ComEd worked diligently to provide the requested information, 
and there is no dispute that ComEd acted in good faith.  This provision supports ComEd’s position, not REACT’s. 
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ComEd’s entire tariff filing should be dismissed because ComEd failed to show good cause for 

the submission of its supplemental testimony.  Pet. at 19.  REACT’s argument, however, cannot 

be squared with the law or the facts. 

Section 260.20(b) of the Commission’s Rule of Practice establishes a “good cause” 

standard for the acceptance of supplemental testimony: 

Submission of direct testimony shall not preclude submission of supplemental 
direct testimony with good cause shown.  In determining whether good cause has 
been shown, the Commission shall consider, among other things, the degree to 
which information that is the subject of the supplemental direct testimony was not 
known to the utility at the time direct testimony was filed, and the degree to which 
facts have changed due to circumstances beyond the control of the utility. 

The Commission has interpreted this standard liberally.  See, e.g., Ill. Power Co., 2000 

Ill. PUC Lexis 41, at *4 (Jan. 4, 2000) (stating that good cause existed for a waiver of the 45-day 

notice requirement of 83 Ill. Admin. Code § 285.140).  The Commission has found good cause 

lacking only where parties have engaged in particularly egregious conduct and have utterly failed 

to show good faith.  See, e.g., Day v. Peoples Gas Light & Coke Co., Docket No. 03-1512, 2004 

Ill. PUC LEXIS 349, *2-3 (June 23, 2004) (party who was to serve as sole witness at trial failed 

to establish good cause for missing trial where she “disappear[ed] immediately” before trial, 

failed to notify opposing counsel prior to the start of trial of her absence, did not allege a medical 

emergency, and offered no reasonable explanation for her absence).   

In this case, the facts establish that ComEd met the standard easily.  Shortly before filing 

a rate case that was months in preparation, the Rate Design Investigation Order requested that 

ComEd provide new types of information that ComEd had not provided in prior cases.  This, of 

course, was a “circumstance[] beyond the control” of ComEd, as contemplated by the regulation.  

83 Ill. Admin. Code § 286.20(b).  ComEd immediately began the major undertaking of collecting 

the preparing the information, and made every effort to comply with the Rate Design 
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Investigation Order.  Hemphill Aff., ¶¶ 7-11, 13-18.  As discussed above, ComEd was able to 

provide a significant portion of the requested information on June 30 and to provide the 

information related to the two remaining rate design issues on August 9, just 40 days later.  

Despite these efforts, the record shows that the “information that is the subject of the 

supplemental direct testimony was not known to [ComEd] at the time direct testimony was filed 

….”  83 Ill. Admin. Code § 286.20(b).     

On these facts, and under the “good cause” standard set forth in Section 286.20(b), the 

ALJs correctly concluded that ComEd’s motion to submit the supplemental testimony should be 

granted.  Indeed, it would seem peculiar to penalize ComEd for going to great lengths to submit 

information that does not support its case and that may in fact assist REACT or other parties. 

 Because ComEd had good cause for filing the supplemental testimony and there was no 

prejudice to any party, the Commission needs to look no further to deny REACT’s Petition. 

C. REACT’S Proposed Remedy Is Unreasonably  
Punitive and Disproportionate. 

Although REACT has essentially conceded that it was not prejudiced by ComEd’s filing 

of supplemental testimony, it contends that the appropriate remedy is to dismiss ComEd’s entire 

tariff filing and to require ComEd to re-file.  Even assuming for the sake of argument that the 

August 9 filing was not appropriately submitted as supplemental testimony (which is an incorrect 

assumption), REACT’s proposed remedy is completely disproportionate to the alleged offense. 

Requiring ComEd to re-file its entire case would achieve no sound objective.  ComEd has 

already submitted its complete tariff filing to the Commission, including all of the information 

that the Commission requested in the Rate Design Investigation Order.  Requiring ComEd to re-

submit the very same materials would be a pointless exercise that would accomplish nothing 

other than the waste of resources.   
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REACT tries to downplay the significance of its proposed remedy by blithely asserting 

that the Commission should simply “allow ComEd to re-file with a compliant filing.”  Pet. at 22. 

For all the reasons discussed above, however, ComEd’s filings were compliant.  Moreover, 

REACT disregards what is truly involved in re-filing a tariff.  ComEd filed its new tariff on June 

30 to recover delivery costs that accrue at a rate of approximately $1 million per day under the 

current rates.  Houtsma Dir., ComEd Ex. 6.0 Rev., at 4.  If the Commission were to require 

ComEd to re-file its tariff now – more than three months after its initial filing – it could cost 

ComEd tens of millions of dollars in delayed implementation of the tariff.  Those extra costs 

could detrimentally impact the reliability and quality of service provided to ComEd’s customers.  

Even if the supplemental testimony had not complied with the Commission’s rules, that would 

be far too steep a price to pay for the submission of supplemental testimony on a rate design 

issue, especially where no party has made any showing whatsoever that it was harmed. 

REACT’s proposed remedy would also be unprecedented.  REACT has failed to point to 

a single case in which the Commission has summarily dismissed a utility’s entire tariff based on 

anything like the filing of supplemental testimony concerning rate design issues 40 days after a 

utility’s initial filing.  By way of comparison, even when a utility’s initial filing does not include 

information that is required by statute or regulation, the remedy is far less severe.  In that 

circumstance, the ALJs issue a deficiency letter within 35 days, and the utility is required to 

respond within 28 days.  83 Ill. Admin. Code § 285.145.  Then, even if the utility fails to submit 

required information in response to the deficiency letter, the remedy is not summary dismissal of 

the entire tariff filing – rather, “the failure could result in a citation or other enforcement 

pursuant to law.”  Id.   
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Given that the Commission’s rules do not provide for the summary rejection of a utility’s 

tariff based on its failure to submit required information even after it has received a deficiency 

letter, it stands to reason that the Commission should not summarily dismiss ComEd’s tariff 

based on its submission of supplemental rate design information 40 days after its initial filing.   

D. REACT’S Proposed Remedy Is Contrary to Law. 

REACT believes ComEd should have been barred from filing a tariff until such time as it 

could provide information that the Commission requested in a separate proceeding.  That 

amounts to a moratorium on rate filings during the interim period.  However, the Illinois 

Supreme Court has made clear that under the PUA, the unilateral imposition of a rate 

moratorium is unlawful: “the Act does not restrict when or how often a utility may file for a rate 

increase,” and “the Commission cannot impose a rate moratorium upon a utility during [a] period 

without the agreement of the utility.”  Bus. & Prof’l People for the Pub. Interest v. Illinois 

Commerce Comm’n, 136 Ill. 2d 192, 225, 230 (1989) (“BPI I”).  Thus, REACT is mistaken in 

reading the Rate Design Investigation Order to have prohibited ComEd from filing its tariffs 

until it was able submit all of the requested information.   

There are also constitutional implications to a rule that would allow a regulatory 

commission to impose a rate moratorium.  When private property is dedicated to serving the 

public, as with a public utility, the utility must receive “just compensation” in return.  See Smyth 

v. Ames, 166 U.S. 466 (1898); Duquesne Light Co. v. Barash, 488 U.S. 299, 309 (1989).  “Just 

compensation” cannot be assured if the utility can be prevented from filing rates that reflect 

increases in its prudently incurred costs and that earn a return on investments equal to that 

generally earned by comparably situated businesses.  Duquesne, 488 U.S. at 314-15 (quoting 

Bluefield Water Works & Improvement Co. v. Public Serv. Comm’n. of West Virginia, 262 U.S. 
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679, 692-93 (1923)).  “In setting rates, the Commission must determine that the rates accurately 

reflect the cost of service delivery and must allow the utility to recover costs prudently and 

reasonably incurred.”  Citizens Utility Board v. Illinois Commerce Commission, 166 Ill. 2d 111, 

121 (1995) (emphasis added).  A rule allowing a regulatory commission to bar the filing of rates 

unless and until new informational hurdles are fully met would be inconsistent with that rule. 

REACT cites the Commission’s plenary power and discretion as it that alone justifies the 

summary dismissal of a tariff filing.  Pet. at 17-18.  But that authority should not be used to 

impose such an unduly harsh penalty or to impose arbitrary and unreasonable requirements.  

That would be an abuse of discretion, not the exercise of it.  In any event, once the Commission 

has suspended rates, Article IX does not provide for the Commission to “dismiss” those rates 

without a hearing.  Nor can that authority be inferred or presumed.  The Commission has no 

authority to add to or subtract from Article IX or the PUA as a whole.  City of Chicago v. Illinois 

Commerce Commission, 79 Ill. 2d 213, 217-18 (1980); City of Chicago v. Fair Employment 

Practices Commission, 65 Ill. 2d 108 (1976); Commonwealth Edison Co. v. Illinois Commerce 

Commission, 181 Ill. App. 3d 1002, 1008 (2nd Dist. 1989).  The Commission itself has 

acknowledged this.  21st Century Telecom of Illinois, ICC Docket No. 00-0592, 2001 WL 

322609, at *11 (Order, Jan. 24, 2001).   

Similarly, the PUA’s general provisions on non-compliance with Commission orders do 

not provide a basis for summary dismissal of ComEd’s entire tariff.  Section 4-202 of the PUA 

states if the Commission believes that a public utility is “failing or omitting to do” something 

required of it in a Commission order, then the Commission “shall file an action or proceeding” in 

circuit court seeking either mandamus or an injunction.  Section 5-202 of the PUA provides that 

a public utility “that violates or fails to comply with” a Commission order “shall be subject to a 
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civil penalty.”  Thus, even if the Commission found that ComEd’s filing did not comply with the 

Rate Design Investigation Order, it is not empowered by the Act to reject the filing summarily.   

E. The Rate Design Investigation Order Does Not Provide a  
Basis for Dismissal of ComEd’s Entire Tariff Filing. 

REACT assumes that if ComEd failed to comply in any way with the Rate Design 

Investigation Order, then ComEd’s entire tariff filing is fundamentally flawed and must be 

thrown out.  ComEd, of course, has submitted all of the information requested by the Rate 

Design Investigation Order.  Putting that aside, the Rate Design Investigation Order does not 

state that failure to comply with its terms would result in dismissal of ComEd’s tariff filing.  

Rather, it is silent about what the sanction would be if ComEd failed to provide the requested 

information.   

By contrast, in orders in other proceedings, the Commission has expressly described the 

penalties for non-compliance.  See, e.g., Ill. Commerce Comm’n v. Level 3 Communications, 

2008 Ill. PUC LEXIS 19, at *7 (Apr. 9, 2008) (ordering that “failure of respondent to respond … 

may result in civil penalties imposed pursuant to, or other applicable sanctions provided for by 

applicable provisions of the Public Utilities Act”); Qualified Acceptance of the Verizon North, 

Inc. and Verizon South, Inc. Enhanced Lifeline Proposal, 2001 Ill. PUC LEXIS 586, at *5 (June 

27, 2001) (ordering that “the failure … to file tariffs in compliance with this Order within the 

time specified in this Order shall result in the Commission’s revocation of its acceptance of the 

offer contained in the letter of July 5, 2000”).  To be sure, in these other cases, the parties were 

directed to file particular types of tariffs, not just information.  Nonetheless, these cases 

demonstrate that when the Commission intends to impose a particular sanction for a failure to 

comply with an order, it knows full well how to craft such language.  The absence of any such 

language here militates against imposing the harsh sanction that REACT advocates. 
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In addition, the Rate Design Investigation Order’s ordering paragraphs directed ComEd 

to address the various rate design issues in its “next rate case.”  Rate Design Investigation Order, 

at 85.  See also id. at 85 (issues relating to the primary/secondary split, street lighting and 

customer care costs shall be addressed in “a subsequent rate filing”; ComEd should file updated 

ECOSS and cost of service study for customer care costs “in its next rate filing”).  ComEd 

submitted much of the requested information with its initial filing, and ultimately did submit all 

of the information in its “next rate case,” with good cause shown for the supplemental testimony.  

Thus, the Rate Design Investigation Order should not be read to prevent the submission of the 

supplemental testimony. 

IV. CONCLUSION 

For the foregoing reasons, there is no sound basis for summarily rejecting ComEd’s 

tariffs, and REACT’s Petition should be denied.  ComEd had good cause for filing the 

supplemental information, and has provided the Commission with all of the information it 

requested in the Rate Design Investigation Order.  REACT has failed to show that it would be 

prejudiced by the supplemental testimony, and any potential prejudice was cured by the ALJs’ 

adjusted schedule.  Even if the supplemental testimony were somehow deemed prejudicial 

(which it was not), REACT’s proposed remedy – the summary dismissal of ComEd’s entire 

initial filing – is wholly disproportionate to the alleged offense.  Nor does it find any support in 

the facts or the law.  Requiring ComEd to re-file its entire rate case would serve no purpose and 

would harm ComEd and its customers.  The ALJs cured any potential prejudice by adjusting the 

schedule to provide REACT and the other parties with extra time to respond to rate design 

issues.  No further action by the Commission is necessary. 
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WHEREFORE, Commonwealth Edison Company respectfully requests that the 

Commission deny the Petition for Interlocutory Review. 

Dated:  October 15, 2010. 
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