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 Lake Wildwood Association (LWA) and Apple Canyon Lake Property Owners’ 

Association (ACLPOA) request that the Illinois Commerce Commission (ICC or Commission) 

reconsider and grant rehearing of its Final Order in this docket entered on September 9, 2010, 

and served on September 10, 2010, pursuant to Sec. 10-113 of the Public Utilities Act, 220 ILCS 

5/10-113, and 83 Ill. Admin. Code 200.880. 

 As set out below, the Commission should reconsider and rehear the following issues: 

• The Commission’s finding that it could not review public comments from the 

Commission’s own public forums and the Commission’s own website while 

considering this consolidated docket. 

• The Commission’s finding that charges by SFIO Consulting were reasonable and 

necessary rate case expenses.  
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• The Commission’s finding that the charges for new billing and accounting 

systems of the parent of Apple Canyon Utility Company (ACUC) and Lake 

Wildwood Utilities Corporation (LWUC) were just and reasonable. 

 The Commission’s Order in regard to these issues is not supported by substantial 

evidence produced by ACUC and LWUC, the ICC Staff, and LWA and ACLPOA; is legally 

insufficient under Illinois law; and violates the laws of the State of Illinois. 

 For each of the issues discussed herein, LWA and ACLPOA incorporate by reference all 

previously briefed arguments as set out and raised in their initial and reply briefs as well as in 

their brief on exceptions and reply brief on exceptions to the Proposed Order. For all the reasons 

stated in those briefs and for the additional reasons set out in this Application, LWA and 

ACLPOA seek rehearing. 

I. The Commission Should Grant Rehearing to Reverse Its Order Striking 
Portions of LWA and ACLPOA’s Initial Hearings Brief, and the Commission 
Should Review the Public Comments from the Public Forums and 
Commission’s Website. 

 The Commission erroneously upheld the Administrative Law Judge’s (ALJ’s) ruling to 

strike from LWA and ACLPOA’s Joint Initial Hearings Brief all quotations from the public 

forum transcripts and public comments made on the Commission’s own website.  By so doing, 

the Commission failed to address public comments as required by Illinois law. 

 Under the Public Utilities Act (PUA) Sec. 8-306(n), 220 ILCS 5/8-306(n), the 

Commission is required to conduct public forums for ratepayers in water rate cases at which time 

both the utility and the public have an opportunity to make comments, which are then reflected 

in each forum’s transcript.  The PUA also requires that “[r]eports and comments made during or 

as a result of each public forum must be made available to the hearing officials and reviewed 
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when drafting a recommended or tentative decision, finding or order.”  220 ILCS 5/8-306(n).  

The PUA at section 5/2-107 requires the Commission to  

provide a web site and a toll-free telephone number to accept comments from 
Illinois residents regarding any matter under the auspices of the Commission or 
before the Commission. The Commission staff shall report, in a manner 
established by the Commission that is consistent with the Commission’s rules 
regarding ex parte communications, to the full Commission comments and 
suggestions received through both venues before all relevant votes of the 
Commission. 
 

220 ILCS 5/2-107.   

 The Legislature can mandate what this Commission must consider when making a 

decision.  Under the Illinois Administrative Procedure Act (APA), a record for decision includes 

“[a]ny decision, opinion, or report by the administrative law judge” and “[a]ll staff memoranda 

or data submitted to the administrative law judge or members of the agency in connection with 

their consideration of the case that are inconsistent with Section 10-60.”  5 ILCS 100/10-35(6) 

and 10-35(7).  The specific language of PUA requires that the decision maker review the public 

forum transcripts and the comments on the Commission’s own website.  This language is 

consistent with the provisions of the APA regarding what must be included in a record for 

decision. 

 Because the public comments quoted in the LWA and ACLPOA’s Joint Initial Hearings 

Brief should be part of the record for decision, the ALJ erred when he granted the ICC Staff’s 

Motion to Strike those comments from that brief.  The Commission’s subsequent denial of the 

LWA and ACLPOA’s Verified Petition for Interlocutory Review of the ALJ’s ruling is therefore 

contrary to the statutes and is reversible error. 

 The inappropriate striking of LWA’s and ACLPOA’s discussion in its hearings brief of 

the public comments was of such public interest concern that the Illinois Attorney General 
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intervened in these dockets specifically to address the Commission’s action regarding LWA and 

ACLPOA’s Verified Petition for Interlocutory Review.  Petition of Illinois Attorney General to 

Intervene at Para. 5.  In its Response to the Verified Petition for Interlocutory Review, the AG 

stated: 

Striking public comments from briefs submitted in a Commission proceeding 
misapprehends the role of the Commission in protecting the public and in setting 
fair, just and reasonable utility rates, and contravenes the value of public 
participation, recognized and codified by the General Assembly.  Striking 
references to public comments in parties’ briefs deprives the public of the ability 
to comment on matters of record that the Commission and the ALJ are obligated 
to review.  This reduces public participation to a meaningless and hollow act, 
denies the Commission important insight into public sentiment, and undermines 
the very purpose of Commission proceedings to set just and reasonable rates for 
the public. 
 

AG Response at 2. 
 
 The Commission misapprehended the law and erred when it denied LWA and 

ACLPOA’s Verified Petition for Interlocutory Review.  During the public discussion prior to the 

Commission’s vote to uphold the ALJ’s ruling, Commissioner Colgan stated that:  

We are required to take comments from the public and then we are supposed to 
consider those, we are supposed to review those in our process of making a 
decision, but then clearly it states in the Public Utilities Act that we have to have 
– we can only use the evidentiary record.  
 

Transcript of ICC Meeting of July 28, 2010, at 12.  Commissioner O’Connell-Diaz stated that the 

public forums were a “legislative dictate” and that “we are in effect a judicial body,” so the 

Commission cannot follow the requirements under PUA Sec. 8-306(n).  Transcript of ICC 

Meeting of July 28, 2010, at 14-15.  The Commissioners found that the law contains 

“inconsistencies” and stated that they “would appreciate clarification on [the law]” before they 

would follow the statute’s language.  Transcript of ICC Meeting of July 28, 2010, at 11-12. 
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 The resulting Final Order contains no recognition of the Commission’s obligations under 

the PUA to review the comments from the public forums and the Commission’s website.  It also 

contains under the procedural history no discussion of the Motion to Strike.  The Final Order at 2 

states, “The Commission conducted public hearings on February 24, 2010 for Lake Wildwood 

and on March 2, 2010 for Apple Canyon.”  This statement is the Final Order’s total reference to 

the public comments received in this consolidated docket.   

 The Commission, however, cannot ignore the mandate of the Legislature.  A statute must 

be given effect to its intended purpose.  Department of Transportation v. East Side Development, 

LLC, 384 Ill. App. 3d 295, 299 (3d Dist. 2008).  The Commission “must not add exceptions or 

change the law so as to depart from the statute’s plain meaning.”  Id.  The Legislature 

specifically amended the PUA not only to provide for public forums but also to provide that the 

decision makers are to review the comments made at the public forums.  The Illinois Supreme 

Court has found that “[e]very amendment to a statute is presumed to have a purpose, and a court 

must consider the language of an amended statute in light of the need for amendment and the 

purpose it serves.”  People v. Woodward, 175 Ill. 2d 435, 444 (1997).  A “court is not free to 

rewrite legislation, or to ignore an express requirement contained in a statute.”  People v. 

Palmer, 148 Ill. 2d 70, 88 (1992).  Neither may a court “read a limitation into a statute which the 

legislature has not seen fit to enact nor may it, by subtle construction, alter the plain meaning of 

the words employed.”  Id. at 85.  This Commission “must construe [a] statute so that each word, 

clause, and sentence is given a reasonable meaning and not rendered superfluous, avoiding an 

interpretation that would render any portion of the statute meaningless or void.”  Cassens 

Transp. Co. v. Indus. Comm’n, 218 Ill. 2d 519, 524 (2006).  “There is no rule of statutory 



LWA’s and ACLPOA’s Joint Application for Rehearing 
ICC Docket Nos. 09-0548 and 09-0549 (Consol.) 

Page 6 

construction that authorizes a court to declare that the legislature did not mean what the plain 

language of the statute says.”  Utsch v. Ill. Mun. Ret. Fund, 226 Ill. 2d 169, 184 (2007).  

 The Commission ignored the plain language of the PUA when it refused to consider 

transcripts from the public forums and public comments made on its website. By affirming the 

ALJ’s order to strike portions of LWA and ACLPOA’s Initial Hearings Brief that quoted some 

of these public comments, the Commission further ignored the law.  The Commission cannot 

ignore the law by merely stating that it “would appreciate a clarification on it.”  Transcript of 

ICC Meeting of July 28, 2010, at 12. 

 LWA and ACLPOA further incorporate in this portion of this application for rehearing 

LWA and ACLPOA’s Verified Petition for Interlocutory Review of the Administrative Law 

Judge’s Ruling filed on eDocket on July 1, 2010; LWA and ACLPOA’s Brief on Exceptions 

filed on August 6, 2010, Pages 4-8; the Illinois Attorney General’s Response to the Verified 

Petition for Interlocutory Review filed by the AG on eDocket on July 8, 2010, and the People of 

the State of Illinois’s Application for Rehearing filed on eDocket on October 12, 2010. 

 For these reasons, the Commission should rehear its ruling striking portions of LWA and 

ACLPOA’s Initial Hearings Brief, rehear the issue relating to the public comments, amend its 

Final Order by including in the record the entirety of LWA and ACLPOA’s Initial Hearings 

Brief, and follow the PUA requirement that the Commission review the comments made at the 

public forums and on the Commission’s website before rendering a decision in these dockets. 

II. The Final Order Misapprehends the Law in Allowing SFIO Consulting’s 
Costs to Be Included in Rate Case Expenses. 

 The Final Order at 21 allows ACUC and LWUC to recover rate case expenses for SFIO 

Consulting even though the record is void of any substantive description of the work performed, 

the hours spent, or a description of the qualifications of SFIO Consulting.  The Commission 
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should grant rehearing on this issue and, upon rehearing, exclude all costs associated with SFIO 

Consulting. 

 Allowing rate case expenses without full justification is contrary to the PUA’s 

requirement that the Commission “specifically assess the justness and reasonableness of any 

amount expended by a public utility to compensate attorneys or technical experts to prepare and 

litigate a general rate case filing.  This issue shall be expressly addressed in the Commission’s 

final order.”  220 ILCS 5/9-229.  Rather than making express findings on the reasonableness of 

SFIO Consulting’s expenses, the Final Order states that “Intervenors failed to convince this 

Commission that further adjustments were warranted based upon their arguments and the 

evidence that they presented in support thereof.”  Final Order at 21.   

 The PUA requires that the Commission specifically assess the justness and 

reasonableness of rate case expenses and that the burden of proof be placed on the utility to show 

that its costs are just and reasonable.  220 ILCS 5/9-201.  For SFIO Consulting’s charges, the 

Commission failed to specifically assess the justness and reasonableness of the expense and 

erroneously required LWA and ACLPOA to present evidence as to what the expense should 

have been.  This misapprehends the law and inappropriately shifts the burden of proof. 

 The record lacks sufficient facts for the Commission to make the required justness and 

reasonableness finding.  First, there is no description of the qualifications of SFIO Consulting.  

Second, there is no meaningful description of the services performed by SFIO Consulting.  

Third, there are no hourly rates or time spent by SFIO Consulting concerning the work 

performed.  Neither ACUC nor LWUC provided any details for the record.  The ICC Staff 

witness who supported inclusion of the charges testified that she did not know what SFIO was 

hired to do and that the two utilities declined to provide her with SFIO Consulting’s contracts.  
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Tr. at 148/16-149/1.  The invoices that were submitted in response to a data request lacked 

specific details, stating that they were for “services performed” without describing the actual 

services performed.  In addition, SFIO Consulting asked and received compensation for a lunch 

on an unspecified date with no explanation as to what was discussed.  Furthermore, SFIO 

Consulting received mileage reimbursement based solely on the entry of the number of miles 

without any date of travel, explanation of the travel’s purpose, or even SFIO Consulting’s travel 

destination.  ACLPOA/LWA Cross Ex. 6. 

 Reimbursement for rate case expenses and the requirement to justify the reasonableness 

of the charges is similar to the tasks performed by courts when they award attorneys’ fees in civil 

litigation.  To justify fees, more must be presented than a mere compilation of hours “since this 

type of data, without more, does not provide the court with sufficient information as to their 

reasonableness—a matter which cannot be determined on the basis of conjecture. . . Rather, the 

petition for fees must specify the services performed, by whom they were performed, the time 

expended thereon and the hourly rate charged therefor.”  LaHood v. Couri, 236 Ill. App. 3d 641, 

648-49 (3d Dist. 1992).  Where entries are too vague or lacking in sufficient details concerning 

the nature of the work performed and the relationship of the tasks to the litigation, such bills do 

not “sustain the burden of showing the reasonableness of the fees.”  Mercado v. Calumet Federal 

Savings and Loan Ass’n., 196 Ill. App. 3d 483, 494 (1st Dist. 1990).  Following the court’s 

standards, the bills from SFIO Consulting are neither just nor reasonable. 

 LWA and ACLPOA further incorporate into this section, the arguments in their Initial 

Brief at 30-33, LWA and ACLPOA’s Reply Hearings Brief at 12-13, and LWA and ACLPOA’s 

Brief on Exceptions at 28-31. 
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 The Commission should grant rehearing and, upon rehearing, exclude all costs associated 

with SFIO Consulting from rate case expenses and from ACUC and LWUC’s revenue 

requirements. 

III. The Final Order Misapprehends the Law by Granting LWUC and ACUC’s 
Request to Include the Costs of New Billing and Accounting Systems. 

 The Final Order at 9 approves the inclusion of costs associated with two new nationwide 

systems, one for accounting and one for billing.  The Commission should grant rehearing on 

allowing these costs in the rate base and, upon rehearing, either disallow all costs or limit the 

costs to $1.50 per customer per month, which is the undisputed nationwide average cost for the 

two systems.  Hearings Tr. at 120/15-19. 

 The Final Order misapprehends the law by inappropriately shifting the burden of proof 

upon the intervenors to “come up with an example of a less costly, reasonable alternative” than 

the one provided by the utilities.  Final Order at 8.  Under the PUA, a utility’s expenses must be 

“shown to be to the benefit of ratepayers” and the utility must present “proof to show the 

reasonableness of the charges.”  Candlewick Lake Utilities Co. v. Illinois Commerce Comm’n, 

122 Ill. App. 3d 219, 227 (2d Dist. 1983).  Merely incurring a cost does not mean that the cost 

can be recovered in rates.  A rate may be reasonable “although it fails to produce an adequate 

return to the public service company, owing to the fact that the business has not developed 

sufficiently to be remunerative or to the fact that the plant is on a larger scale than is justified by 

the present demand.”  Produce Terminal Corp. v. Illinois Commerce Comm’n, 414 Ill. 582, 590-

91 (1953).  “[T]he burden of proof to establish the justness and reasonableness of the proposed 

rates or other charges, classifications, contracts, practices, rules or regulations, in whole and in 

part, shall be upon the utility.”  220 ILCS 5/9-201(c).  “The utility has the burden of proving that 

any operating expense for which it seeks reimbursement directly benefits the ratepayers or the 
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services which the utility renders.”  Candlewick Lake Utilities Co., 122 Ill. App. 3d at 227.  

“Requiring intervenors to establish unreasonableness is therefore no substitute for requiring 

proof of reasonableness.  The difference is significant.”  Hartigan v. Illinois Commerce Comm’n, 

117 Ill. 2d 120, 135-136 (1987). 

 In these dockets, neither ACUC nor LWUC offered any evidence that the nationwide 

billing and accounting systems benefitted the local ratepayers.  Neither ACUC nor LWUC 

conducted any studies to determine what an appropriate billing system would be for a utility with 

435 or 890 active customers, even though ACUC and LWUC’s witness admitted that a billing 

program for a system of 480 customers would not be the same system for a holding company the 

size of Utilities, Inc., and the costs would be different.  Hearing Tr. at 97/15-98/1.  As a result, 

the utilities did not meet their burden of proof and the costs of the accounting and billing systems 

should be disallowed. 

 Even if the Commission does not disallow the entire costs, the Commission should grant 

rehearing to reduce the allocated costs to both ACUC and LWUC ratepayers to $1.50 per month 

for the systems because any cost beyond $1.50 per customer per month would result in unduly 

discriminatory rates.   

 The Final Order on the one hand states that ACUC and LWUC “are not stand-alone 

companies” but are “part of a larger organization in which costs are spread over a larger 

customer base.”  Final Order at 9.  On the other hand, the Final Order refuses to apply the $1.50 

per month national average for the billing and accounting systems to ACUC and LWUC 

customers in Illinois—a number provided by ACUC and LWUC’s own witness.  Instead, the 

Final Order sets rates for ACUC that charge customers $4.76 per month for the accounting and 

billing systems and rates for LWUC that charge customers $4.87 per month for the accounting 
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and billing systems.  These calculations, using evidence from the record, are shown at pages 21 

and 22 of LWA and ACLPOA’s Initial Hearings Brief. 

 In attempting to justify setting rates so far above the national average, the Final Order 

inappropriately explains that “intervenors failed to present allocated costs calculation in 

testimony.”  Final Order at 9.  This ignores the record evidence—brought out in redirect 

examination by the companies themselves—that the true cost for the accounting and billing 

systems is only $1.50 per month per customer.  If the real concern is that Staff needed more time 

to conduct an analysis of companies’ testimony, Final Order at 7, then the solution is to grant 

rehearing to allow additional testimony and set rates at the proper level rather than allow the 

companies to charge discriminatory rates to Illinois ratepayers. 

 LWA and ACLPOA further incorporate in this section the arguments in their Initial 

Hearings Brief at 14-22, LWA and ACLPOA’s Reply Brief at 8-10, and LWA and ACLPOA’s 

Brief on Exceptions at 11-22. 

 The Commission should grant rehearing and upon rehearing exclude all costs associated 

with Utilities, Inc. new billing and new accounting systems from rates.  In the alternative, the 

Commission should grant rehearing and limit the amount of costs included in the revenue 

requirements for the new billing and accounting systems to $1.50 per active customer per month 

to prevent Illinois ratepayers from paying discriminatory rates. 
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Respectfully submitted, 

 

___/s/ Richard C. Balough_____ 

Richard C. Balough 
Cheryl Dancey Balough 
BALOUGH LAW OFFICES, LLC 
1 N. LaSalle St. Ste. 1910 
Chicago IL 60602-3927 
312.499.0000 
rbalough@balough.com 
cbalough@balough.com 
 
Attorneys for Lake Wildwood Association, Inc. and 
Apple Canyon Lake Property Owners’ Association 
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