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 The People of the State of Illinois, by Attorney General Lisa Madigan, request that the 

Illinois Commerce Commission (“ICC” or “Commission”) reconsider and grant rehearing of its 

Final Order in this docket entered on September 9, 2010, and served on September 10, 2010, 

pursuant to Sec. 10-113 of the Public Utilities Act, 220 ILCS 5/10-113, and 83 Ill. Admin. Code 

200.880.  The People request that the Commission reconsider its decision to strike from briefs 

filed by consumer parties references to the public comments made in public hearings and on the 

Commission’s public comment line.  As discussed in the People’s response to the Lake 

Wildwood Association (“LWA”) and Apple Canyon Lake Property Owners’ Association 

(“ACLPOA”) Petition for Interlocutory Review, the Commission is obligated under the Public 

Utilities Act and the Administrative Procedures Act to review public comments in connection 

with its decisions regarding companies’ requests for rate increases.    

 The People request that the Commission reconsider its decision to affirm the 

Administrative Law Judge’s (“ALJ”) order striking from the LWA/ACLPOA brief quotes and 

references to the public comments made in public hearings and on the Commission’s public 

comment line and expressly address those comments in its Order.  The decision to uphold the 



 

 

ALJ’s ruling and not address public comments is reversible error under Section 10-201(e)(iv)(C) 

(in violation of State constitution or laws) and Section 10-201(e)(iv)(D) (the proceedings and 

manner by which the Commission considered and decided the issues were in violation of state 

law, to the prejudice of the People).  220 ILCS 5/10-201(e)(iv)(C) & (D).   The Appellate Court 

has the duty to remand a case “[i]f it appears that the Commission failed to receive evidence 

properly proffered on a hearing or rehearing, or an application therefor, … with instructions to 

receive the testimony so proffered and rejected, and to enter a new order based upon the 

evidence theretofore taken, and such new evidence as it is directed to receive, unless it shall 

appear that such new evidence would not be controlling, in which case the court shall so find in 

its order.”  220 ILCS 5/10-201(e)(ii).   In this docket the Commission failed to consider the 

evidence contained in the public comment record (in public hearings and on the Commission’s 

public comment line) in violation of Section 8-306(n) and Section 2-107 of the Public Utilities 

Act, despite a legislative mandate to consider such comments from the public. 

Section 8-306(n) of the Public Utilities Act provides: 

 

Reports and comments made during or as a result of each public forum must  

be made available to the hearing officials and reviewed when drafting a 

recommended or tentative decision, finding or order pursuant to Section 10-111  

of this Act. 

   

220 ILCS 5/8-306(n).  Similarly, Section 2-107 provides: 

The Commission shall provide a web site and a toll-free telephone number to 

accept comments from Illinois residents regarding any matter under the auspices 

of the Commission or before the Commission. The Commission staff shall report, 

in a manner established by the Commission that is consistent with the 

Commission's rules regarding ex parte communications, to the full Commission 

comments and suggestions received through both venues before all relevant votes 

of the Commission. 

 

220 ILCS 5/2-107.  Finally, the Administrative Procedures Act (“APA”), which defines what  
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communications are considered ex parte, recognizes that the General Assembly can direct an 

administrative agency to consider specific types of material.  The APA defines the record for 

decision to include “[a]ny decision, opinion, or report by the administrative law judge” and “[a]ll 

staff memoranda or data submitted to the administrative law judge or members of the agency in 

connection with their consideration of the case that are inconsistent with Section 10-60.”  5 ILCS 

100/10-35(6) & (7).  Additionally, the APA recognizes that there may be materials that an 

agency can “entertain” on an ex parte basis.  Even if public comments, made at a Commission 

sponsored meeting, with notice to all parties and an opportunity for all parties and persons to be 

heard (and posted on the docket of the case for all to see and respond to) can be considered ex 

parte, the PUA clearly directs the Commission to consider those comments, and the APA 

recognizes that the record should contain such matters because the law authorizes the agency to 

“entertain or dispose of [such matters] on an ex parte basis.”  5 ILCS 100/10-60(a). 

 In its decision to uphold the ALJ’s order striking portions of the LWA and ACLPOA’s 

Initial Brief which quoted and cited public comment, the Commission indicated that it found the 

statutes authorizing public comment to be ambiguous.  Acting Commissioner Colgan stated:   

“I am not sure how you review all of these public comments and then somehow dismiss those in  

 

terms of having any impact on your decision-making process.”  Commission Minutes, Transcript 

of July 28, 2010, at 12 (filed on e-docket on August 18, 2010).  Similarly, Acting Chairman 

Flores stated:  “there may be some ambiguity as to how these comments should be treated in 

specific instances, in particular, cases that are being litigated before the ICC whereby the ICC, 

again, has to make decisions based on an evidentiary record where witnesses are placed under 

oath when they provide testimony for us to then weigh in making our final decisions.” Id. at 14.   
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While the Commission appears to recognize that the General Assembly directed that 

public comments become part of the record in rate cases, and that it must consider these 

comments, it wrongly perceived a conflict between that directive and the condition that witnesses 

at an evidentiary hearing offer testimony under oath and subject to cross-examination.  The 

Commission then resolved this mistaken conflict by disregarding the General Assembly’s intent 

that the Commission hear the public voice on matters relating to water and sewer rates.  

This is reversible error.  The application of a statute must give effect to its intended 

purpose.  Department of Transportation v. East Side Development, LLC, 384 Ill. App. 3d 295, 

299 (3d Dist. 2008).  The Commission “must not add exceptions or change the law so as to 

depart from the statute’s plain meaning.”  Id.  Commissioner O’Connell-Diaz acknowledged the 

General Assembly’s goal when she accurately observed that the alleged tension between the 

Act’s requirements was an artificial one, noting that the public comments “are not under oath, 

and that is the difference between a hearing and those type of comments. But those do become 

part of the record and the Commissioners do look at all of those methodologies of 

communication with us. So while it seems that there is a disconnect, I think you must look at 

the totality of the record that has the public comments, as well as the evidence in the record, and 

with the back-up of the due process requirement that we must have in order to accomplish the 

mandate from the Legislature pursuant to the Public Utilities Act.”  Commission Minutes, 

Transcript of July 28, 2010, at 15 (filed on e-docket on August 18, 2010) (emphasis added).    

The People request that the Commission reconsider and rehear its decision to exclude 

references to public comments in considering the rate increases requested in this docket, and 

expressly find that both the Commission and ALJs are obligated under the law to consider and  
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address the public statements and comments made in the context of Commission public meetings 

and on the Commission’s public comment system.  Further, the Commission should conclude 

that parties are entitled to cite and quote such public comments in briefs and other documents 

filed with the Commission. 

 The People incorporate by reference their Response To The Verified Petition For 

Interlocutory Review By Lake Wildwood Association And Apple Canyon Lake Property Owners 

Association Of The June 25, 2010 Ruling filed on July 8, 2010, as well as the LWA and 

ACLPOA’s Verified Petition for Interlocutory Review of the Administrative Law Judge’s Ruling  

filed on eDocket on July 1, 2010; LWA’s and ACLPOA’s Brief on Exceptions filed on August 6, 

2010, Pages 4-8, and the Lake Wildwood Association And Apple Canyon Lake Property 

Owners’ Association’s Joint Application For Rehearing, Section I, filed on October 12, 2010. 

For the foregoing reasons, the People of the State of Illinois request that the Commission 

grant this Application for Rehearing.         

      Respectfully submitted, 

People of the State of Illinois 

Lisa Madigan, Attorney General 

 

 By: ____________________________ 

 Susan L. Satter 

Senior Assistant Attorney General 

Public Utilities Bureau 

 Illinois Attorney General’s Office 

 100 West Randolph Street 11
th

 Floor 

 Chicago, Illinois 60601 

 Telephone: (312) 814-1104 

 Facsimile: (312) 814-3212    

      E-mail: ssatter@atg.state.il.us 

 

October 12, 2010 
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