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SUPPLEMENTAL MEMORANDUM____________________________________ 

 

TO: The Commission 
 

FROM: John D. Albers, Administrative Law Judge 
 

DATE: October 5, 2010 
 

SUBJECT: The Illinois Power Agency 
 
 Petition for Approval of the 220 ILCS 5/16-111.5(d) 

Procurement Plan. 

 

ACTION REQUIRED: Under Section 16-111.5(d)(3), the Commission shall 
determine whether a hearing is necessary. 

 

RECOMMENDATION: Determination, by Commission action, that hearings are not 
necessary. No order is attached.  

 

 
 On October 1, 2010, the Commission received a memorandum concerning the 
Illinois Power Agency's ("IPA") filing of its revised power procurement plan ("revised 
plan") on September 29, 2010 pursuant to Section 16-111.5(d)(2) of the Public Utilities 
Act ("Act").  The October 1, 2010 memorandum indicated that this supplemental 
memorandum would be circulated following the receipt of objections to the revised plan 
on October 4, 2010.  The purpose of this supplemental memorandum is to advise the 
Commission who has intervened thus far, who has filed objections, and whether those 
who filed objections believe a hearing is necessary.   
 
 As of the afternoon of October 5, 2010, the following entities filed petitions to 
intervene: Ameren Illinois Company ("AIC"), Commonwealth Edison Company 
("ComEd"), Constellation Energy Commodities Group, Inc. ("Constellation"), Duke 
Energy Generation Services Holding Company, Inc. ("Duke"), Exelon Generation 
Company, LLC, Iberdrola Renewables, Inc. ("Iberdrola"), Retail Energy Supply 
Association ("RESA"), and Wind on the Wires ("WoW").  Of these entities, AIC, 
ComEd, Constellation, Duke, Iberdrola, RESA, and WoW, as well as Commission Staff 
("Staff"), each filed objections to the IPA's revised plan.  Issues addressed in the 
objections include, among others, energy efficiency as a supply hedge, the 
procurement of demand response resources, use of full requirements products, 
contracting process, and reliance on short-term renewable energy credits.  Four of the 
eight entities that filed objections discuss the need for a hearing; the other four do not 
reference a hearing.  The four that discuss the need for a hearing are ComEd, Duke, 
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Iberdrola, and Staff.  As noted in the October 1, 2010 memorandum, the IPA urges the 
Commission to determine that a hearing is not necessary. 
 
 In its objections, ComEd offers that the Commission should require a hearing if 
and only if it identifies genuine issues of material fact, which would not include legal or 
policy issues.  If a hearing is held, ComEd notes that an evidentiary hearing can be a 
"paper hearing" with the consent of the parties. (See 83 Ill. Adm. Code 200.525)  
Without having considered others' objections, ComEd is unsure if a hearing is 
necessary.  ComEd suggests that areas where genuine issues of fact are most likely to 
arise, however, include the proposal to acquire energy efficiency products through an 
IPA-managed procurement, the proposal that the IPA itself solicit demand response, 
and hedging ratios for July and August.  Duke requests that a hearing be held to 
address the absence of a long-term renewables procurement provision from the revised 
plan and other issues regarding broader inclusion of renewable energy resources.  
Iberdrola requests a hearing for reasons similar to those of Duke.  Staff “sees no benefit 
to not holding hearings this year,” and recommends that a hearing be held to address 
objections that were not accepted by the IPA in the revised plan. (Staff Objections at 3)   
 
 As discussed in the October 1, 2010 memorandum, it is not entirely clear by 
when the Commission must decide if a hearing will be held.  Section 16-111.5(d)(3) of 
the Act provides, in part: 
 

Within 5 days after the filing of the procurement plan, any person 
objecting to the procurement plan shall file an objection with the 
Commission.  Within 10 days after the filing, the Commission shall 
determine whether a hearing is necessary. 

 
The IPA suggests that the deadline for determining if a hearing is necessary is October 
14, 2010, which would be 10 days after the filing of objections.  An alternative 
interpretation contemplates a determination by October 9, 2010, which is 10 days after 
the filing of the revised plan.  Because the only scheduled Commission meeting before 
either date is the October 6, 2010 Bench Session, however, the question of which 
interpretation is correct is arguably moot.   
 
 In the prior IPA procurement dockets, (Docket Nos. 08-0519 and 09-0373), no 
hearing was held.  Rather, parties were allowed to address issues through responses to 
objections, replies to responses, and briefs on exceptions (and briefs in reply to 
exceptions in the earlier docket).  The due process accorded in the first two 
procurement proceedings through these steps was sufficient and should be considered 
sufficient in this proceeding as well.  While holding a hearing on a limited number of 
issues may seem appealing at first glance, doing so would ultimately hamper the 
statutorily prescribed expedited process by creating a two-pronged process under which 
certain issues would be heard in a hearing and the remaining issues would be 
considered via paper submissions only.  Such a process would complicate the record 
and arguably violate due process by providing some parties an opportunity for a hearing 
on areas of concern to them while denying other parties a hearing regarding their 



10-0563 
Supplemental Memorandum 

3 
 

concerns.  Given that the deadline for entry of an order confirming or modifying the 
procurement plan is December 28, 2010, any process entailing a hearing would have to 
be greatly compacted.  Such a compressed schedule would arguably affect of the 
quality of the record in a negative manner.  Because the issues raised can be 
addressed fairly and adequately, and more efficiently without a hearing, the 
Commission should determine that no hearing is necessary. 
 
 
JDA 


