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COMMONWEALTH EDISON COMPANY’S  
VERIFIED OBJECTIONS TO THE PROCUREMENT PLAN  

OF THE ILLINOIS POWER AGENCY 

Commonwealth Edison Company (“ComEd”) submits these Verified Objections to the 

“Draft Power Procurement Plan” (“Plan”) dated September 29, 2010 and filed with the Illinois 

Commerce Commission (“Commission” or “ICC”) pursuant to Section 16-111.5(d)(2) of the 

Illinois Public Utilities Act (“PUA”) (220 ILCS 5/16-111.5(d)(2)).  As part of this Objection, 

ComEd also submits the Affidavit of Mr. Scott G. Fisher (“Fisher Aff.”), attached to this 

document as Appendix A.  For the convenience of the Commission and the parties a redlined 

version of the Plan reflecting ComEd’s comments is attached hereto as Appendix C.  

In general, ComEd supports the Plan and commends the IPA’s efforts.  In particular, 

ComEd supports the Plan’s definition of the actual energy products to be procured in the 2011 

procurement event and supports the process by which they will be procured.  However, in 

several discrete respects the Plan remains inconsistent with the PUA and the Illinois Power Act 

(20 ILCS 3855/1-1 et seq.) (“IPA Act”) or proposes actions that are not in the public interest.  

ComEd’s Objections are focused on these areas.  The fact that these Objections are focused 

should not be interpreted as ComEd’s agreement with all other statements, approaches, 

calculations, or recommendations made in the Plan.   
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I. The IPA has No Authority Under the PUA  
to Procure Energy Efficiency Measures  

The Plan proposes that the IPA may, under certain circumstances, arrange for and 

purchase energy efficiency measures as an alternative resource for the ComEd portfolio.1  

However, the IPA has no legal authority under the PUA to procure energy efficiency measures.  

Under the PUA, the appropriate forum for the consideration of the procurement of energy 

efficiency measures are the proceedings and processes set up to develop and consider ComEd’s 

statutorily required energy efficiency programs.  This aspect of the Plan is, accordingly, unlawful 

and must be rejected by the Commission. 

Section 8-103 of the PUA (220 ILCS 5/8-103) governs the procurement of energy 

efficiency measures.  That section both specifies annual target amounts of energy efficiency 

measures to be acquired and establishes caps on the amount that these measures can raise 

customers’ rates.  Section 8-103 also makes clear that utilities are responsible for overseeing the 

design, development, and filing of energy efficiency plans with the Commission, and that each 

utility and the Illinois Department of Commerce and Economic Opportunity share the 

responsibility to implement the approved measures.  220 ILCS 5/8-103(e).  The law provides for 

no direct role for the IPA in the design, development, or implementation of the energy efficiency 

plan or measures.  Indeed, under Section 8-103(i), the IPA can only obtain responsibility for 

implementing energy efficiency measures and procuring resources to meet energy efficiency 

standards if a utility fails to meet applicable efficiency standards over a 3 year period: 

In addition, the responsibility for implementing the energy efficiency measures of 
the utility making the payment shall be transferred to the Illinois Power Agency 
if, after 3 years, or in any subsequent 3-year period, the utility fails to meet the 
efficiency standard specified in subsection (b) of this Section, as modified by 

                                                 
1 Plan, pp. 4, 37, and 42. 
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subsections (d) and (e). The Agency shall implement a competitive procurement 
program to procure resources necessary to meet the standards specified in this 
Section as modified by subsections (d) and (e), with costs for those resources to 
be recovered in the same manner as products purchased through the procurement 
plan as provided in Section 16-111.5. The Director shall implement this 
requirement in connection with the procurement plan as provided in Section 
16-111.5. 

ComEd filed its energy efficiency plan for the June 2011 through May 2014 period with 

the Commission on October 1, 2010.  That is the sole proceeding in which to explore, 

consistently with the PUA, what energy efficiency measures are to be procured within the 

statutorily-prescribed target and cap amounts.  This process does not “freeze out” the IPA.  In 

developing its proposed plan, ComEd sought and received input from a broad group of 

stakeholders, including the IPA.  In addition, the IPA is free to participate in the Commission 

proceeding that will review ComEd’s efficiency plan.   

Instead of complying with the statutory framework and expressing its views in the 

efficiency plan docket, the IPA seeks the ability to procure energy efficiency measures 

separately, purportedly pursuant to section 16-111.5 of the PUA (220 ILCS 5/16-111.5).  Section 

16-111.5 confers no authority whatsoever on the IPA to procure energy efficiency measures. 

Indeed, the only mention of energy efficiency measures therein is in subsection 16-111.5(b)(2), 

which requires the plan to consider the impact of energy efficiency programs on the supply needs 

of the utility.  Moreover, once those supply needs are determined, the procurement plan is 

required to propose the mix and selection of “standard wholesale products” for which contracts 

will be executed.  The only standard wholesale products which the PUA specifically authorizes 

the IPA to consider are energy, capacity, and ancillary services.  220 ILCS 5/16-111.5(b)(3)(iii).  
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In sum, not only is the proposed procurement of energy efficiency measures not legally 

authorized, the energy efficiency measures also are not “standard wholesale products.”2  

ComEd notes that the IPA points to general statements in statutory preambles in support 

of portions of its Petition. 3  Of course, such preambles are statements of general policy and do 

not authorize any action.  Monarch Gas Co. v. Illinois Commerce Comm'n, 261 Ill.App.3d 94 (5th 

Dist. 1994), appeal denied, 157 Ill.2d 505; Governor's Office of Consumer Svcs. v. Illinois 

Commerce Comm'n, 220 Ill.App.3d 68 (3rd Dist. 1991).  Moreover, the IPA Act preamble does 

not authorize the IPA to procure any specific resources, let alone the efficiency and demand 

response resources it seeks authority to purchase.  Indeed, the same General Assembly that 

enacted this preamble also passed the strict customer protections limiting the cost of energy 

efficiency measures and provided unambiguously that utilities, not the IPA, were to propose 

plans for the procurement of efficiency resources. 

The legislative history confirms that the Illinois General Assembly deliberately excluded 

energy efficiency measures from the scope of the IPA-managed procurements.  The General 

Assembly revised the PUA in 2009 to require that a procurement plan include capacity related to 

demand response resources.  P.A. 95-1027 (eff. 6-1-09).  That the General Assembly specifically 

listed demand response resources as a product that the IPA could procure if applicable 

requirements were met, but did not include energy efficiency measures, is a clear indication that 

the Illinois General Assembly did not intend to authorize the IPA to procure energy efficiency 

products.  As the Illinois Supreme Court emphasized in Bridgestone/Firestone, Inc. v. Aldridge, 

179 Ill. 2d 141, 151-152 (1997), under the familiar principle of expressio unius est exclusio 

                                                 
2 Fisher Aff., p. 10. 
3 IPA Petition, p. 4 (citing Section 1-5 of the IPA Act, 20 ILCS 3855/1-5). 
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alterius, where a statute provides for one thing and not another, “omissions should be understood 

as exclusions.”  This rule “is based on logic and common sense.”  Id.  “It expresses the learning 

of common experience that when people say one thing they do not mean something else.”  Id.  

Moreover, as explained above, the PUA now expressly states that the IPA can obtain authority to 

procure energy efficiency measures as a remedy in the event that a public utility fails to meet 

applicable standards over a 3 year period.  It is inconceivable that the General Assembly would 

have written this specific requirement into the law if it intended the IPA to have the authority to 

procure efficiency products regardless of the 3-year requirement.  In short, the exclusion of 

energy efficiency measures from the list of standard wholesale products that the IPA can procure 

under Section 16-111.5 is clearly intentional and binding. 

While the reasons the Illinois General Assembly had for enacting this statutory scheme is, 

strictly speaking, irrelevant, the Commission should be certain that there are a number of very 

good reasons why the General Assembly would choose not to authorize the IPA to procure 

energy efficiency measures.  These include: 1) the cost of energy efficiency measures is capped 

by Section 8-103; 2) energy efficiency measures are not standard wholesale products; 3) energy 

efficiency measures involve different risks than standard wholesale products, so a separate 

process for the development of energy efficiency programs (per Section 8-103) is appropriate; 

and 4) the procurement of energy efficiency measures cannot comply with the procurement 

process set out in Section 16-111.5 for the procurement of standard wholesale products. 

Not only is the IPA’s proposal unlawfully beyond its authority, it also poses other risks to 

the statutory scheme.  Section 8-103(d) of the PUA caps the amount by which customers’ rates 

can increase due to the costs of energy efficiency measures.  The General Assembly provided 

that the Commission is to review those caps and report back by June 30, 2011, whether the caps 
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unduly constrain the procurement of energy efficiency measures.  The General Assembly would 

not have so carefully limited the amount of energy efficiency measures to be procured and 

required a Commission study of the issue prior to authorizing the procurement of any additional 

energy efficiency measures in one section of the PUA, only to provide uncapped authority to the 

IPA to procure energy efficiency measures under a different section of the PUA.   

The legislative intent to exclude energy efficiency measures is consistent with the 

industry understanding of what standard wholesale products are.  As set out in the Fisher 

Affidavit the term “standard wholesale product” has a well-known meaning and refers to a 

wholesale electricity product that is backed by a standardized contract that is identical or near 

identical on all terms other than price, within a particular product class.4  Mr. Fisher goes on to 

explain:5 

For example, a given 5x16 June 2011 New York Mercantile Exchange energy 
futures contract deliverable to the PJM Western Hub is identical to any other such 
product with respect to delivery quantity and timing, delivery location, credit 
terms, liquidated damages, payment terms, and other contractual aspects.  
Because of this, a bid to supply one such contract can be easily compared to 
another based on price alone, without any need for adjustment due to differing 
non-price terms.  In a solicitation for a standard wholesale product, every bid to 
supply that product can be evaluated on price alone, because each bidder is 
bidding to supply the same product defined by a specific standard contract.  The 
easily fungible nature of standard wholesale products facilitates liquidity, ease of 
trading, and price visibility.  The block energy products with predetermined 
contract terms that have been procured under previous IPA procurement plans fall 
well within the standard wholesale product definition. 

However, energy efficiency measures do not fall within this industry understanding.  As 

Mr. Fisher explains: 6 

                                                 
4 Fisher Aff., pp. 10-11. 
5 Fisher Aff., pp. 10-11. 
6  Fisher Aff., pp. 11-12.  
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The energy efficiency resources that the IPA has proposed procuring are not a 
“standard wholesale product,” because the expected amount and pattern of 
effective demand reduction over time that would be provided from each energy 
efficiency resource bid is likely to be unique, and the uncertainty about this 
amount and pattern is also unique.  As a result, the resources procured would not 
be identical or near-identical products defined by a specific standard contract, and 
they are not comparable on the basis of price alone.  For example, suppose that 
additional energy efficiency resources were solicited as the IPA has proposed and, 
as a result, parties placed bids to increase the compact fluorescent lamp bulbs sold 
through retail sales channels, as is done in ComEd’s Residential Energy Star 
Program.  Each bidder would propose a unique plan with regard to the 
promotions, targeted retail sales channels, product mix, displays, and product 
placement that would be employed if the bidder were selected.  Consequently, the 
evaluation of any given bid would lead to a unique assessment of the expected 
energy savings and the uncertainty regarding energy savings that would be 
achieved.  These energy efficiency resource bids therefore would not be easily 
comparable on price alone either to each other or to any kind of visible 
benchmark, and these resources clearly are not standard wholesale products.   

A third, but related, reason the law does not allow the IPA to procure energy efficiency 

measures, and instead provides for a separate process for the development of energy efficiency 

programs (per Section 8-103), relates to the fact that energy efficiency measures involve 

different risks than standard wholesale products.  As explained by Mr. Fisher, block energy 

products involve a predetermined and fixed amount of energy supply.  However, the amount and 

timing of energy to be avoided by the procurement of an energy efficiency measure is unknown 

at the time the decision is made to procure it.  This uncertainty is driven by many factors, 

including uncertain local climate conditions, the uncertainty regarding the number of customers 

who actually enroll in the energy efficiency program, the uncertainty regarding the effectiveness 

of the energy efficiency measure in avoiding energy usage and the risk that performance does not 

meet expectations due to program design or implementation flaws.7   

                                                 
7 Fisher Aff., pp. 13-14. 
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Lastly, the Illinois General Assembly set forth a straightforward and streamlined process 

for the procurement of standard wholesale products.  It is clear that energy efficiency measures 

cannot be procured in the manner set forth in Section 16-111.5.   

 Section 16-111.5(e)(4) requires the development of an RFP process to acquire 

standard wholesale products.  However, as the IPA makes clear in its Plan, it 

proposes to use a “direct negotiation” approach to acquire the energy efficiency 

measures.8 

 Section 16-111.5(c)(1)(vii) of the PUA allows the procurement administrator to 

negotiate with the bidders for standard wholesale products only as to the price of 

the product and only for 24 hours.  Similarly, Section 16-111.5(e)(2) requires the 

development and use of a standard contract form so that bids may be evaluated 

solely on the basis of price.  As the Fisher Affidavit makes clear, there are 

numerous factors other than price that must be considered when evaluating the 

energy efficiency bids,9 and these factors may be areas of negotiation between 

ComEd and the supplier of the energy efficiency resource. 

 Section 16-111.5(f) provides for a very truncated review and approval process of 

the winning bids.  Such a process can easily be accommodated with standard 

block products and standardized contracts where the only variable is price.  

However, the review of individualized products and contracts would require 

substantially more time to review and would be difficult, if not impossible, to 

directly compare to standard block products. 

                                                 
8 Plan, p. 49. 
9  Fisher Aff., pp. 11-12. 
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In sum, the law sets out very specific, different and mutually exclusive approaches for the 

procurement of energy efficiency measures and for energy products.  The process needed to 

appropriately procure energy efficiency measures simply does not comport with the process used 

to procure energy products.  For these reasons, the Illinois General Assembly very deliberately 

excluded energy efficiency measures from the list of products that it authorized the IPA to 

procure.  The IPA should follow the process set out in Section 8-103 of the PUA for the 

procurement of energy efficiency measures.  The portion of the Plan on pages 4, 49, and 52-53 

discussing the procurement of energy efficiency should be deleted and the IPA’s proposal to 

procure efficiency measures on its own should be rejected.   

II. The Proposed IPA-Managed Demand Response 
Acquisition Should be Removed from the Plan. 

Although rejected in 2009, the Plan again proposes that the IPA conduct its own 

acquisition of demand response for ComEd on top of the several opportunities managed by PJM 

for demand response resources to be acquired.  This proposal should be rejected and the 

discussion removed from the approved Plan because: 

 ComEd efficiently acquires all necessary capacity at the lowest cost through PJM-

administered auction processes;  

 This RPM capacity-acquisition process actively solicits and includes cost-effective 

demand response (“DR”) resources on an equal footing with supply resources; 

 Buying still more demand response – regardless of the price – is not likely to be “cost 

effective.”  To the contrary, buying more demand response as the IPA proposes, is 

simply buying excess capacity-qualified resources, above and beyond the significant 

demand response already available, and will increase costs to consumers;  
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 The IPA further proposes to acquire demand response resources for extended terms, 

up to five to ten years;10 there are no benchmarks for such products and soliciting 

longer-term commitments only increases further the risk to customers;  

 The Commission rejected a separate IPA DR procurement just last year for sound 

reasons that have not changed.   

A. No Additional Demand Response Resources Are Required;  
PJM-Managed Processes Efficiently Meet This Need 

The Plan proposes a special procurement by the IPA of capacity-qualified demand 

response resources only for ComEd.11  There is no legal or economic need for this costly 

addition.  PJM already acquires the necessary demand response through the markets that it 

administers and the RPM auction process.12  “…PJM already offers a broad array of demand 

response programs in which customers may participate and in which there has been active 

participation.”13     

Those processes also satisfy all the requirements of Illinois law.  In particular, demand-

response capacity resource providers are eligible to bid on the same basis as generation 

resources.14  PJM selects the lowest bids from either the generation resources or the DR and pays 

the winning bidders the clearing price.15   

                                                 
10 Plan, p. 36 (“The IPA recommends that Demand Response Resources be secured for contract durations 

of between five and ten years.”) 
11 Plan, pp. 3, 4, 52-53. 
12 See PJM Manual 18: PJM Capacity Market, Revision: 7 (August 18, 2009) (“PJM Manual 18”). 
13 Fisher Aff., p. 2. 
14 Id., pp. 28-32. 
15 Id., Section 5. 
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As the IPA acknowledged in its original draft plan, “PJM procures demand-response 

measures in the RPM auction anytime the demand-response is bid at a lower price than otherwise 

available capacity.”  As the IPA acknowledged in its draft plan, “PJM procures demand-response 

measures in the RPM auction anytime the demand-response is bid at a lower price than otherwise 

available capacity.”16  

In addition, the PJM processes “provide opportunities for end-use customers to realize 

value for reducing their demand for energy, capacity, and/or ancillary services.”17  In particular, 

eligible retail customers who can offer demand response can – and do – participate in the RPM 

process and in other PJM demand-response programs.  They can participate through agents and 

aggregators, of which a large number are active in Illinois.18  They can also participate through 

established programs such as ComEd’s own Air Conditioning Cycling program, in which even 

small individual customers can participate.19   

The IPA has in the past suggested purchasing demand response as capacity.  In the Plan, 

it appears that the IPA may have abandoned this rationale for acquiring additional demand 

response: no reference to using demand response as capacity remains.  However, the Plan still 

calls for the IPA to purchase demand response that qualifies as a PJM capacity resource but now 

refers to it as a “free-standing obligation”.  While ComEd is uncertain as to what that phrase 

means, it is certain that purchasing additional capacity over and above the amount it has already 

purchased will raise costs to ComEd customers.  By simply changing how it refers to these 

                                                 
16 Draft Power Procurement Plan (posted to the IPA website on August 17, 2010), p. 51. 
17 Fisher Aff., p. 2. 
18 Fisher Aff., pp. 2-3. 
19 ComEd provided last year about 60 MW of demand response from its residential customers under 

ComEd’s air conditioning cycling program to PJM through the Full Emergency Load Response portion of RPM.  
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resources and not providing any rationale as to why its proposal makes sense for consumers, the 

IPA is essentially conceding this key point.  ComEd procures all necessary capacity resources – 

including demand response capacity resources – through the transparent and efficient PJM RPM 

process.20  ComEd thereby satisfies both its operational capacity needs and the statutory 

requirements with respect to the procurement of demand response resources and the use of “cost 

effective” demand response.  The IPA has acknowledged this fact21 and the Commission so 

found.  2010 Plan Order at 152-53. 

B. A Separate IPA-Managed DR Procurement  
Is Unnecessary and Will Not Be Cost-Effective 

The Plan nonetheless proposes that the IPA conduct a separate, additional DR 

procurement on top of the PJM process.22  This proposal is premised, first, on the assumption 

that there are untapped demand response resources available that can be cost-effectively 

procured outside of the PJM process.  The Plan acknowledges this in its discussion of the 

statutory requirement that demand response resources be procured cost-effectively.23  Moreover, 

the Commission rejected a similar plan only nine months ago in the 2010 Plan Order.  While the 

IPA must presume that something material has changed to now favor a separate procurement, the 

Plan identifies no such change and, in fact, if anything the facts even more clearly support 

rejection of the IPA proposal this year.   

                                                 
20 “ComEd will continue to procure the capacity and ancillary services required by the Eligible Retail 

Customers directly from PJM-administered markets.”  Plan, p. 51. 
21 “[T]he IPA agrees that the PJM procures demand response resources in accordance with the PUA ….” 

quoted in Commonwealth Edison Co., ICC Docket No. 09-0373 (Order, Dec. 28, 2009) at 150 (hereinafter the “2010 
Plan Order”). 

22 See description of acquisition as cited in, supra, note 1.  
23 Plan, p. 52. 
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Purchasing additional capacity-qualified demand response resources through a separate 

IPA-managed process will not be “cost-effective.”  It cannot be shown to reduce the costs paid 

by customers – no matter the price at which the incremental demand response might be acquired.  

Rather, what is certain is that the added cost of the incremental purchases will be borne by 

customers, increasing their costs.  Demand response purchases beyond those required cannot be 

shown to be cost-effective, as required by law, for two reasons.  

First, additional demand response resources cannot be expected to be cost-effective 

because they cannot be expected to affect the quantity or the price of the resources ComEd must 

acquire through the RPM process.  To truly lower the cost of capacity to customers, the IPA and 

Commission should strive to have all demand response resources participate in the PJM auction 

which could result in a lower clearing price for capacity.  The quantity of capacity resources that 

ComEd must acquire is (1) generally determined three years in advance; (2) based on a long-

term econometric model that considers more than a decade of data; and (3) based on load during 

peak hours.  To determine the amount of capacity that must be purchased, PJM uses an 

econometric model that incorporates load data going back to 1998.  Moreover, to affect the PJM 

load forecast, any demand-resources procured through the IPA process would have to be 

implemented (not just available) during the time of the PJM peak load each year.  Finally, 

because PJM forecasts load based on many years of historical data, excess demand response 

resources would not impact the model for years.  Buying more capacity-qualified demand 

response resources in an IPA-administered process is simply buying more than ComEd needs.  

Indeed, the IPA acknowledges that the “RPM capacity prices for the June 2011 - May 2014 

period have already been determined through a competitive bid process administered by PJM 

….”  Plan, p. 51.  Buying more demand response will not change that cost, it will only add to it.  
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Second, the IPA off-handedly suggests that additional demand response might have some 

value as a peak shaving tool.24  This single-sentence assertion is not accompanied by any 

support, or by any analysis, of the degree to which any such benefit might be realized through an 

additional solicitation for demand response resources outside of the PJM programs.  Pure 

speculation cannot justify an additional procurement, especially when there are valid and proven 

reasons to reject it.  The facts show that an additional demand response solicitation is not likely 

to have such an effect.  ComEd already procures a large amount of demand response resources 

that reduce peak demand, and there are already ample opportunities for customers to provide 

demand response through ComEd or other agents and aggregators participating in PJM’s 

programs. 

C. The Plan Is Contrary to the Final  
2009 Procurement Plan Order 

The Commission considered a similar proposal by the IPA just over nine months ago in 

the 2010 Plan Order.  There, as here, the IPA proposed conducting a separate demand response 

acquisition in addition to the RPM process.  There, as here, the IPA claimed that there might be 

benefits to acquiring additional demand response resources.   

The Commission, however, found otherwise.  The Commission concluded that: 

It would appear highly unlikely that the IPA could successfully reduce 
ComEd’s capacity costs by procuring supplemental demand response measures, 
unless it were somehow tied to the PJM process.  Any demand response measures 
outside of the PJM RPM process would be additive to ratepayer bills due to the 
RPM construct of obligating capacity resources 3 years in advance.  …. 
Specifically, ComEd has noted that overall capacity costs may be reduced more, 
and all the PUA requirements met automatically, simply by continuing to allow 
all demand response resources to bid into the RPM auction.  The Commission 
hereby directs that the Plan be modified accordingly.   

                                                 
24 Plan, p.14 (“Inclusion of demand response and energy efficiency as alternative products within the IPA 

procurement events could serve as effective tools in addressing price responsiveness and load shape.”) 
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2010 Plan Order at 153.  The Commission acknowledged that parties could submit additional 

information on this issue in the future and the Commission would consider it.   

The Plan offers no new evidence supporting an additional DR procurement and points to 

no new fact that would lead to a conclusion directly opposite to that the Commission reached last 

year.  The only difference appears to be that, in February, 2010, PJM decided to hold two, 

instead of three, incremental auctions for replacement resources after the initial process.  In its 

draft plan, the IPA noted that and speculated that this may indicate that “the RPM processes may 

not be capturing all potential or available demand response resources.”25  The facts, however, 

show just the opposite and PJM’s action reinforces the Commission’s decision last year to reject 

a separate IPA DR procurement.  PJM made clear that the purpose of cancelled Second 

Incremental Auction would have been to allow procurement of added capacity resources when 

“unforced capacity obligation increases relative to the load forecast,”26 that is when there is an 

aggregate need for more resources under the PJM standards.  PJM cancelled this incremental 

auction because there was no such need to acquire additional resources when it expected the load 

to be the same or lower than the original forecast. 27  If anything, this casts further doubt on the 

cost-effectiveness of buying more demand response.  “In other words, this auction was cancelled 

because PJM had already procured all of the capacity resources necessary to ensure resource 

                                                 
25 Draft Power Procurement Plan (posted to the IPA website on August 17, 2010), p. 52. 
26 Id., p.51 
27 PJM stated as follows:  “This is to inform PJM Market Participants that the RPM Second Incremental 

Auction for the 2011/2012 Delivery Year originally scheduled for July 12, 2010 has been cancelled. Through the 
2011/2012 Delivery Year, Second Incremental Auctions are conducted only when there is an increase in the RTO’s 
unforced capacity obligation due to a load forecast increase.  As the 2010 RTO peak load forecast for the 2011/2012 
Delivery Year is lower than the peak load forecast used in the 2011/2012 Base Residual Auction, the 2011/2012 
Second Incremental Auction is cancelled.:”  http://www.pjm.com/about-pjm/newsroom/newsletter-notices/current-
cust-info.aspx.  PJM concluded nothing about the available supply of DR, nor did it change PJM’s underlying policy 
of acquiring DR as needed based on fair competition.   
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adequacy, so procuring more capacity resources would equate to incurring unnecessary costs that 

would be passed on to customers.”28  

In sum, there has been no material change in the last nine months that would warrant 

reversal of the Commission’s decision in the 2010 Plan Order to reject an additional IPA 

demand response procurement.  Now, as then, the PJM process, by allowing DR resources to 

fairly and equally participate, assured that cost-effective DR was procured.  The Plan offers no 

reason to alter that conclusion. 

III. The Proposal to Procure Up To an Additional 10% 
Of Supply On an Optional Basis Is Unsupported. 

The Plan authorizes the IPA to procure up to an additional 10% of portfolio requirements 

when market prices fall 10% below the average weighted price of existing supply agreements 

and below the price of supply from the most recent procurement event.29  The IPA presents no 

analysis or justification in support of this proposal.  This lack of support contrasts with the well 

documented analysis supporting the Plan’s three-year laddered procurement strategy.30  That 

analysis demonstrates that procuring energy relatively evenly over a three-year period presents 

the “lowest price risk scenario ….”31  Given that this even three-year approach is the optimum 

procurement strategy, the IPA cannot explain how procuring an additional 10% improves upon 

it.  Indeed, the Plan nowhere even attempts to explain that.  Without any such analysis, the 

evidence supporting the three-year laddered approach proves that procuring an additional 10% of 

supply will increase price risk and not lower it. 

                                                 
28 Fisher Aff., pp. 5-6. 
29 Plan, pp. 17, 51. 
30 Plan, pp. 19-23. 
31 Plan, p. 22. 
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In addition, it is unclear how the proposed additional procurement would work in practice 

as it takes months to run a fair and transparent RFP process.  The IPA does not explain how the 

process would react to changing market conditions.  For example, if the IPA sees forward prices 

below its benchmarks and starts the incremental RFP only to then see the forward prices increase 

above the benchmark, does it have to cancel the RFP?  If so, who bears the costs of this failed 

RFP?   

In sum, the proposal to procure an additional 10% of supply lacks any analytical support, 

is inconsistent with the risk analysis and procurement strategy that is included in the Plan, does 

not clearly foster the IPA’s goal of mitigating against price declines, and is inconsistent with the 

PUA.  ComEd recommends that this proposal be dropped from the Plan.  The discussion of this 

proposal that appears on pages 17 and 51 of the Plan should be deleted. 

IV. The Proposal to Procure An Additional 10% Of Supply In 
The Months Of July And August Is Unsupported And Risky. 

It appears that the IPA again proposes to oversubscribe supply for the months of July and 

August as was done for past procurement events.  On page 45 of the Plan, the IPA states  

[C]onsistent with past practice, the contract volumes … include a 10% increased 
purchase volume for the Peak periods in the months of July and August.  This 
increase is included to serve as a hedge against unforeseen increases in weather-
related demand during those periods 

ComEd believes the continued inclusion of the 10% oversubscription is unsupportable and risky 

and should be removed.   

ComEd assessed, using the IPA’s own methodology, if the risk associated with weather 

driven price spikes in the summer would be reduced by purchasing more than 100% of expected 

monthly requirements for peak periods in July and August.  The first step in this process was to 

determine the average portfolio energy cost assuming a high case (spot prices +40%, spot load 
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+10% for July and August) and a low case (spot prices -30%, loads -8% for July and August).  

Then, three change cases were analyzed, where purchases were made at 110%, 120% and 130% 

of July and August peak loads.  No correlation was assumed between spot prices and gross-up 

factors consistent with historical monthly data.  The results of this analysis are as follows: 

 

The results demonstrate the weakness of any argument for over-hedging in July and 

August.  This is due to the fact that market prices are low, and even with 40% price stress, the 

cost of spot market purchased power will be below the average embedded portfolio cost.  

Therefore, even without the benefit of the extra 10% hedge, the average portfolio cost will drop 

in the high case.  Moreover, procuring more energy than is forecast to be needed during summer 

months, while hedging against higher than expected loads and prices, adds additional risk to the 

portfolio on balance.   

2011/12 Hedge Ratio
Jul/Aug Peak Energy Cost ($/MWh)

$63.50

$63.70

$63.90

$64.10

$64.30

$64.50

$64.70

$64.90

$65.10

80% 90% 100% 110% 120% 130%

High Case

Low Case

Current analysis 
shows a preference to 
be hedged less than 
100%.  However, given 
typical volatility in the 
summer, the 
recommendation  is to 
procure 100%  of the 
expected volumes in 
all periods
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The historical facts underscore the likelihood that this approach will add costs.  While it 

may pay off in some years, to date the over-hedging gamble has increased consumers’ costs by 

$1.6 million since the 2008 procurement.  The table below contains the outcome of each year’s 

over-procurement.   

 

In its consideration of the last procurement plan, the Commission approved 10% 

oversubscription cautiously, noting both the lack a rigorous analysis supporting it and that the 

data showing increased costs were still limited.32  Once again, there has been no rigorous 

showing of any benefit for this over-hedging.  Moreover, both the rigorous prospective analysis 

and the weight of actual data point to the riskiness and expense of this strategy.  Given the 

volatile nature of prices and loads, ComEd continues to recommend that 100% of expected 

requirements are purchased for all periods of the current plan year.  But, there is no reason to go 

beyond this.   

V. The Procurement Administrator Should Not 
Procure Any Capacity Resources for ComEd 

The Plan provides that ComEd will continue to procure capacity from PJM under PJM’s 

RPM program.33  However, at the end of the section on capacity resources, the Plan contains a 

puzzling paragraph that states that the procurement administrator shall procure capacity 

                                                 
32 2010 Plan Order at 259. 
33 Plan, pp. 51-2. 

July/Aug
Excess
MWh

Wtd Avg
RFP Peak Price

$/MWh

Wtd Avg
DA Peak Price

$/MWh
Benefit/

(Detriment)
2008 96,480                   94.79 86.42 (808,208)$              
2009 316,800                 43.30 32.39 (3,457,580)$           
2010 446,400                 49.80 55.68 2,626,737$            

Total 859,680                 (1,639,051)$           
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resources for ComEd.34  This is obviously inconsistent both with the rest of the capacity resource 

section of the Plan and with how ComEd has historically procured capacity.  ComEd believes 

that this is an inadvertent mistake.  The language in this section appears to be taken verbatim 

from the section in the Ameren portion of the Plan discussing capacity resources.35  The 

procurement administrator does indeed procure capacity for Ameren. 

As discussed above in the section relating to the IPA’s proposal to procure demand 

response resources for ComEd, ComEd obtains all the capacity it requires from PJM.  Any 

capacity acquired by the procurement administrator for ComEd will be unnecessary and will 

simply increase customers’ costs.  Therefore, this paragraph should be stricken.  

VI. Collateral Threshold Levels Should Be Set At a Level 
To Protect Consumers and That Reflect the Market 

The Plan makes the following recommendation regarding the appropriate amount of 

unsecured credit (i.e., the collateral threshold) that should be provided to energy suppliers: 36 

Collateral Thresholds should remain at the levels used in the utilities’ existing 
energy contracts unless there is consensus among the utilities, Procurement 
Administrators, Procurement Monitor and Staff that a compelling reason warrants 
new Collateral Thresholds.  Under no circumstances should implementing new 
Collateral Thresholds require retroactive changes that lower the Collateral 
Thresholds in existing contracts entered into during past or current procurement 
processes. 

This recommendation is inconsistent with the PUA and should be rejected for three reasons.   

First and foremost, Section 16-111.5(e)(2) sets out the process for the development of the 

standard contract form.  It provides that the procurement administrator is to consult with the 

utilities, the Commission, and other interested parties in the development of a standard contract.  

                                                 
34 Plan, p. 52. 
35 Plan, p. 36. 
36 Plan, p. 16. 
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If the procurement administrator is unable to reach agreement with the utility as to the contract 

terms, the procurement administrator is to bring the dispute to the Commission who shall then 

resolve it.  The IPA’s proposal effectively seeks to deny the utility its statutory right to object to 

any contract term and to have the matter brought before the Commission for resolution.  The IPA 

has no authority to rewrite the PUA or circumvent protections expressly called for by statute.  

This provision must be deleted from the Plan for this reason alone. 

Second, this provision should be deleted because the IPA has presented no support, 

evidence, or reasoning for keeping the unsecured credit levels at the high levels that the IPA 

proposes.  As noted above, the PUA delegated this issue for resolution in the first instance to the 

relevant stakeholders, with the right of the utility to object and to have the Commission resolve 

the issue.  If, instead of following this statutorily-mandated process, the IPA wants the 

Commission to resolve the issue now, it should be required to present some support for its 

position.  Since it did not and, as we discuss below, cannot support its position, this provision 

should be stricken. 

Third, in the 2010 procurement event, the procurement administrator provided suppliers 

with a maximum unsecured credit amount of $80 million, which was available to suppliers with 

the best credit rating.  ComEd’s understanding is that this unsecured amount is higher than the 

amount typically seen in comparable circumstances.  For example, this amount is higher than the 

unsecured amounts granted by PJM, which provides a maximum amount of $50 million.  It is 

also higher than what is provided in the New Jersey process, where a maximum unsecured 

amount of $60 million is allowed.   

Allowing the Plan to implement overly generous unsecured credit levels would mean that 

customers will bear additional risks – and additional costs, should a supplier default occur.  Since 



 

22 

the IPA cannot support its proposal, there is no reason to subject customers to this risk.  This 

provision should be deleted. 

VII. Short-Term REC Collateral Requirements are Unnecessary 

The Plan recommends that short-term (i.e., one year) REC contracts should include 

collateral requirements that equal 10% of the remaining contract value, and provide unsecured 

credit lines for credit worthy suppliers.37 While, in general, ComEd is highly supportive of 

meaningful credit requirements for contracts in order to protect customers, ComEd does not 

believe that any collateral needs to be held for short-term RECs.   

This conclusion is based on the lack of any requirement to replace such RECs if a 

supplier defaults and the consequent lack of harm to customers should such a default occur.  

Section 1-75 (c)(1) of the IPA Act38 requires that a utility have procured a certain percentage of 

renewable energy resources by June 1 of each planning year, i.e., June 1 through May 31.  Once 

the utility has contracted to procure such amounts, there is no further statutory requirement that 

the utility procure any replacement RECs in the event that a supplier fails to deliver the 

contracted amount.  Nor is there any requirement for a reconciliation or true-up to ensure that the 

utility has actually purchased the statutorily-required amount.   

Whereas typically a utility would need to procure replacement product to meet customer 

needs and therefore be exposed to potentially higher prices for such replacement product, that is 

not the case here.  Instead, the only financial consequence for customers in this case would be 

that their costs would decrease due to fewer RECs being procured.  However, ComEd recognizes 

that if no collateral is required, suppliers may be incented to game the system by executing 

                                                 
37 Plan, p. 4. 
38 20 ILCS 3855/1-75(c)(1). 
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contracts they do not intend to honor if they are able to sell their RECs for a higher price 

elsewhere.  To prevent this, ComEd recommends that the Commission provide that suppliers 

who default in their REC delivery obligation are ineligible to participate in any future REC or 

renewable energy resource procurement event.   

For long-term (greater than one year) REC contracts, it seems clear that replacement 

RECs for future years would need to be procured either through a replacement long-term 

contract or future short-term REC procurements.  Consequently, ComEd believes that 

meaningful credit requirements are required for long-term contracts to protect customers as well 

as to prevent suppliers from gaming the system by executing contracts they know they can walk 

away from if prices move higher. 

Consequently, ComEd recommends that the last sentence of the Renewable Energy 

Resource section that appears on page 4 of the Plan be revised to read as follows:39 

Therefore, the utilities’ REC contracts should not require that any collateral be 
posted by either party.  Instead, the IPA will not allow any supplier that defaults 
under a REC supply agreement to participate in future REC or renewable energy 
procurement events. 

Finally – and importantly – ComEd notes that the conclusion that no collateral 

requirements need be imposed on one year REC contracts is wholly premised on ComEd’s 

understanding that, under the IPA Act, replacement RECs are not required to be procured.  If the 

Commission determines that replacement RECs are required to be procured, then adequate 

collateral should be required to be posted by the suppliers in order to protect customers.  

                                                 
39 ComEd also notes that some annual REC suppliers may be relatively small and would not have a credit 

rating to obtain an unsecured credit line. As now written, the Plan could have the unintended consequence of tilting 
the field in favor of large REC suppliers at the expense of smaller suppliers. 
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VIII. The Procurement Plan Should Use ComEd’s Most Recent Forecast 

The Plan relies upon the data contained in the forecast that ComEd provided to the IPA 

on July 13, 2010.40  However, the IPA attached to the Plan the forecast that ComEd provided to 

the IPA on July 15, 2009.  A copy of the correct 2010 forecast is attached as Appendix B. 

In addition, it has been the practice in past procurement cycles for ComEd to update some 

information in its forecast, based on data available now that was not available in July, and to 

present the updated forecast in the pleadings and testimony submitted in the procurement 

proceeding.41  ComEd intends to continue that practice in this proceeding.  The updated 

information will be available in early November 2010.  ComEd will submit it at that time.  

ComEd recommends that the Plan be revised to incorporate that updated forecast. 

IX. Technical Corrections 

The Plan contains certain technical inaccuracies that should be corrected: 

 The 2011 demand response amount shown on page 41 as 42.0MW should be 42.9MW in 

accordance with the IPA filing dated July 15th. 

 Table Q on page 43 should show average load in MWs rather than MWhs. 

 In Attachment F to the Plan, the September 11 SF should be 1,829 not 2,615 and the 

Total should be 3,005 not 3,791. 

 In Attachment F to the Plan, the October 11 SF should be 1,568 not 1,829. 

 In Attachment F to the Plan, the column headings should refer to GWh not MW. 

 In Attachment G to the Plan, the table heading for Average Load should be MWs and not 

MWhs. 

                                                 
40 Plan, pp. 11, 23. 
41 See 2010 Plan Order at pp. 164-7. 
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X. Need for an Evidentiary Hearing 

Before considering the Plan on the merits, the Commission is required to determine 

“whether a hearing is necessary.”  Under Section 16-111.5(d)(3) of the PUA, the Commission 

must make this initial determination within 10 days of the Proposed Plan’s filing.   

A. Standards Applicable to the  
Decision to Hold a Hearing 

Under due process principles, the Commission must determine whether an evidentiary 

hearing is necessary by applying the standard traditionally required of Illinois courts and 

agencies.  Under that standard, a hearing or trial is needed if, and only if, there is a genuine issue 

of material fact presented by the pleadings and evidence, in this case the Petition and the 

Verified Objections.  See 735 ILCS 5/2-1005(c).  This standard satisfies the constitutional due 

process requirements required in a formal administrative proceeding wherein property rights are 

affected.  See Yiannopoulos v. Robinson, 247 F.2d 655, 657 (7th Cir. 1957); Balmoral Racing 

Club v. Illinois Racing Bd., 151 Ill. 2d 367, 408 (1992); Brown v. Air Pollution Control Bd., 37 

Ill. 2d, 450, 454 (1967).  However, unlike factual issues, policy and legal issues do not require an 

evidentiary hearing to resolve.  Judges and agencies traditionally resolve such issues based on 

briefs and other written submissions (assuring that notice and comment requirements are 

respected) without an evidentiary hearing.   

The “genuine issue of material fact” standard not only complies with due process and 

traditional procedural norms, it is also consistent with both the PUA and the Illinois 

Administrative Procedure Act (“IAPA”).  Section 10-101 of the PUA states that, among other 

things, all “investigative proceedings and ratemaking cases shall be considered ‘contested cases’ 

as defined in Section 1-30 of the [IAPA], any contrary provision therein notwithstanding.”  220 

ILCS 5/10-101  A contested case is defined by the IAPA as “an adjudicatory proceeding (not 
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including ratemaking, rulemaking, or quasi-legislative, informational, or similar proceedings) in 

which the individual legal rights, duties, or privileges of a party are required by law to be 

determined by an agency only after an opportunity for a hearing.”  5 ILCS 100/1-30.  Thus, 

whether this proceeding is conceived of as a “ratemaking” proceeding or not, statutory contested 

case rules as well as constitutional due process rules apply.  Under the IAPA, the Commission is 

required to provide an evidentiary hearing if there exists a dispute concerning a material fact in a 

contested case.  People ex. rel. Illinois Commerce Comm’n v. Operator Communication, Inc., 

281 Ill. App. 3d 297, 301 (1st Dist. 1996).  A decision in a contested case which does not comply 

is error, for that reason alone.  Id. at 303; see also, 5 ILCS 100/10-50(c).   

The conclusion that the traditional standard should be use is further reinforced by Section 

16-111.5(d)(3) itself, which specifies no different or special standard of its own.  A departure 

from the established standard that hearings are required to resolve genuine issues of fact should 

not be read into the PUA by implication.  See Turgeon v. Commonwealth Edison Co., 258 Ill. 

App. 3d 234, 251 (2nd Dist., 1994); Consumers Sanitary Coffee and Butter Stores v. Illinois 

Commerce Comm’n, 348 Ill. 615, 618 (1932) (“The [PUA] is in derogation of the common law 

and nothing is to be read into it by intendment.”).  

B. Application of the Standard 

ComEd cannot make a definitive determination as to whether a hearing will be required 

in advance of considering any Objections of other parties.  However, based on the Plan and the 

Petition alone, it appears that a hearing may be required and that genuine issues of fact are most 

likely to arise, in the following substantive areas:   
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 The Plan proposes to acquire energy efficiency products through an IPA-managed 

procurement.42  As noted above, this is unlawful and resolving that legal issue should 

not require a hearing.  However, to the extent that the proposal is not rejected on 

purely legal grounds and the IPA or any other party claims that energy efficiency is a 

“standard wholesale product,” a material factual issue would also be presented.   

 The IPA proposes to itself solicit demand response on top of PJM managed programs 

that already accomplish this task.43  ComEd’s verified submissions show that holding 

solicitations for demand response resources in addition to the PJM processes will not 

produce the lowest cost and is, in fact, likely to lead to higher rather than lower costs 

for customers.  To the extent the IPA or any other claims to have submitted evidence 

to the contrary, a genuine issue of fact is raised that must be resolved at a hearing.   

 The Proposed Plan proposes hedging ratios – the degree to which supply greater than 

forecast needs is “locked in” in advance – above 100% for July and August.  ComEd, 

using the IPA’s own methodology, demonstrated that this excess hedging will result 

in more, not less, risk to consumers.  See Section IV, supra.  If any other party claims 

to have submitted contrary evidence (the IPA, in the Plan, presented no analysis of its 

own), then another issue of material fact is presented.   

Of course, different or additional factual disputes may arise based on other parties’ 

Objections and any evidentiary submissions made with them.  The Commission’s final decision 

on whether to hold a hearing must be made on whether the Plan and any evidence submitted with 

                                                 
42 Plan, pp. 4, 49. 
43 Plan, pp. 3, 52.   
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the Objections (i.e., competent Affidavits or factual statements made in verified pleadings) raise 

a genuine factual dispute about an issue that the Commission must resolve into order to approve, 

or approve as modified, the Plan. 

ComEd notes, that under the Commission’s rules, an evidentiary hearing can be a “paper 

hearing,” if all parties consent, or a live hearing affording parties the opportunity to cross 

examine witnesses if any party refuses to consent.  83 Ill. Admin. Code § 200.525.  In either 

case, a hearing process scheduled shortly after the submission of the Objections would meet due 

process requirements and accommodate the time requirement for the Commission’s final order.  

If either type of hearing is required, ComEd suggests that the initial submissions (verified 

pleadings in response to the Plan and any affidavits submitted therewith) be deemed pre-filed 

testimony and that all parties be permitted one additional round of rebuttal testimony.  If live 

hearings are to be conducted, cross-examination could be scheduled shortly thereafter. 

XI. Conclusion 

For the reasons stated herein, ComEd requests that the Commission approve the Plan 

only subject to the revisions described herein.  ComEd notes that, although the PUA does not 

expressly provide for replies to objections (see 220 ILCS 5/16-111.5(d)(3)), the IPA asserts that 

it “reserves its right to file responsive comments.”  Petition, p. 7.  To the extent replies are 

permitted, ComEd also seeks the ability to reply to Objections of others. 
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STATE OF ILLINOIS

COI-INTY OF COOK

VERIFICATION

SS.
)
)
)

I, William P. McNeil, having been duly sworn, do hereby say and depose under oath

based on my personal knowledge as follows:

l. I am Vice President - Energy Acquisition for Commonwealth Edison Company

("ComEd") and have responsibility for managing power procurement requirements to serve

ComEd's retail and wholesale load oblisations.

2. I swear and affirm that the facts stated in the foregoing "Commonwealth Edison

Company's Objections to the Procurement Plan of the Illinois Power Agency," except for those

quotations and statements expressly attributed to Mr. Fisher, are true and correct, to the best of

my knowledge and ability.

FURTHER AFFIANT SAYETH NOT.

/u*/t-1,4
William P. McNeill

SUBSCRIBED AND SWORN to before me

Notary Public

this 4tr day of
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