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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Commonwealth Edison Company  ) 
      ) 
Proposal to Implement a Purchase ) No. 10-0138 
Of Receivables with Consolidated  ) 
Billing (PORCB) Service   ) 
      ) 
(Tariffs filed January 20, 2010)  ) 
 

________________________________________________________________ 
 

STAFF’S REPLY IN SUPPORT OF ITS MOTION TO STRIKE 
________________________________________________________________ 
 
 

NOW COME the Staff witnesses of the Illinois Commerce Commission (“Staff”), 

through its undersigned counsel, and pursuant to 83 Ill. Adm. Code 200.190, files this 

Reply in Support of its Motion To Strike (“Motion”) a portion of Commonwealth Edison 

Company’s Reply Brief. 

I. INTRODUCTION 

 
On January 20, 2010, Commonwealth Edison Company (the “Company” or 

“ComEd”) filed with the Illinois Commerce Commission (“Commission” or “ICC”) revised 

tariffs in order to implement a purchase of receivables with consolidated billing service 

for the benefit of retail customers and retail electric suppliers, pursuant to Section 16-

118 of the Illinois Public Utilities Act, “Services provided by electric utilities to alternative 

retail electric suppliers,” 220 ILCS 5/16-118.  On February 24, 2010, the Commission 

entered Suspension Orders commencing the investigation concerning the propriety of 

ComEd’s proposal to implement a PORCB service and on June 2, 2010 entered a 

Resuspension Order extending the suspension through December 18, 2010.  In due 



2 

 

course, the Administrative Law Judge assigned to this proceeding established a 

schedule for the submission of pre-filed testimony, hearings, and briefs (Tr., March 24, 

2010, p. 9). 

On September 2, 2010, the parties and Staff filed Initial Briefs in this matter.  On 

September 15, 2010 the parties filed Reply Briefs.  Staff filed a Motion to Strike a 

portion of ComEd’s Reply Brief on September 16, 2010.  Staff moved to strike part of a 

footnote which introduces for the first time new facts in the form of a document that is 

not in the record and a new argument that is anchored to the improper new factual 

document.  (See ComEd Reply Brief, at 20, n. 10.)  Footnote 10 cited a Moody’s 

document which is not part of the record.  Pursuant to the ALJ’s Order, ComEd filed a 

Response to Staff’s Motion to Strike, And In the Alternative, Motion to Strike 

(“Response”) on September 23, 2010.  This Reply follows. 

II. ARGUMENT 

 
Staff moved to strike the identified statements in ComEd’s Reply Brief: 

Although Staff attempts to establish increased risk under the Funding Law 
by citing to a two-year difference between the expected and final maturity 
dates as “evidence” that “the timing of cost recovery was uncertain even 
for transition bonds,” this is completely wrong. (Staff Init. Br. at 74.) To the 
contrary, the expected and final maturity dates are set forth as part of the 
overall structure of the bonds required to accomplish the AAA rating. In 
other words, this provision is included to provide assurance to investors in 
the same way that the segregation of funds and bankruptcy remote trust 
provisions do. Indeed, Moody’s has explained that "[m]ost stranded cost 
transactions have a two-year window between the expected and legal final 
maturities to provide sufficient time to implement a true-up if necessary to 
adjust for any under collections that arise from volatility in consumption 
patterns or other unforeseen events." Taimar Jamir, Stranded Costs: A 
Resilient Asset Class, Moody’s Investor Services, Jan. 3, 2005, at 2. 
These dates do not reflect a risk that recovery will be incomplete or 
inadequate. 
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(ComEd Reply Brief, at 20, n. 10 (strikeout added).) 

In its Response, ComEd proposes two suggestions for addressing the identified 

language in footnote 10:  

 
(i) deny Staff’s Motion and permit ComEd to respond to Staff’s new 
argument, or, in the alternative, (ii) strike both Staff’s opinion in its Initial 
Brief and ComEd’s response to that opinion in its Reply Brief.  
 
(ComEd Response, at 1.) 

 

The Company’s Response does nothing more than demonstrate that Staff’s 

Motion to Strike is justified.  Therefore, Staff does not support either alternative proposal 

offered by the Company.  Staff requests the relief requested in Staff’s Motion to Strike is 

granted for all the reasons set forth hereafter.  

The Company Response argues the following statement contained in Staff’s 

Initial Brief was an “unsupported interpretation of the meaning of the maturity dates,” as 

defined in Staff Cross Exhibit 1: 

Staff submits that the two year difference between the expected and final 
maturity dates indicates that the timing of cost recovery was uncertain 
even for the transition bonds.   
 
(Staff Initial Brief, p. 74)  

 

The Company Response also argues: 

[sentence from Staff’s Initial Brief, p. 74, quoted above] lacks any citation 
to the record because Staff witness Ms. Phipps did not provide any 
testimony regarding the meaning of expected and final maturity dates.  
Under Staff’s own standard then, the opinion Staff presents in this 
paragraph ’introduces new facts and associated new expert witness 
argument…which is not part of the record and is thus improper and should 
be stricken.’   
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(Company Response, p. 2.)   

Yet, Staff Cross Exhibit 1 clearly and directly addresses the uncertainty of 

transition bond cost recovery:   

The 1998 TFO entitles the Trust, as the assignee of the 1998 ITP from the 
Grantee, to receive the payments made pursuant to the IFC Charges, 
from all Customers through December 31, 2008 or, if later, until the 
Trust has received IFC Collections sufficient to retire all the outstanding 
Offered Notes and cover related fees and expenses. 

 
(Staff Cross Exhibit 1, p. 14, emphasis added.)     

Further, beneath a table titled “Expected Amortization Schedule Outstanding 

Principal Balance,” which presents expected outstanding balances of the transition 

bonds, Staff Cross Exhibit 1 states:  

There can be no assurance that the Class Principal Balances of the 
Offered Notes will be reduced as indicated in the foregoing table, and the 
actual reductions in such Class Principal Balances may be slower (or, if an 
Event of Default occurs and is continuing and the Offered Notes have 
been declared due and payable, faster) than those indicated in the chart. 
See "Risk Factors" in the Prospectus for a discussion of various factors 
which may, individually or in the aggregate, affect the rate of reductions of 
the Class Principal Balances of the Offered Notes. 
 
(Staff Cross Exhibit 1, p. 12.)     

Staff Cross Exhibit 1, pp. 37-39, identifies and describes the following risks 

related to payment delays or losses in connection with transition bonds: 

 Possible payment delays or losses as a result of amendment or repeal of 

amendatory act or breach of State pledge;1 

 Possible payment delays caused by inaccurate usage and credit projections; 

 Possible payment delays caused by changes in payment terms of customers; 

                                                 
1
 Staff’s Reply Brief, p. 27, identified this risk factor as one example of the material risk factors that 

investors were warned to consider before investing in transition bonds. 
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 Possible payment delays cause by reliance on alternative retail electric suppliers 

and other third-party collectors; 

 Possible payment delays caused by commingling of IFC payments with servicer’s 
other funds; and 
 

 Possible payment delays as a result of year 2000 issues. 
 

Staff’s Initial Brief simply summarizes facts set forth in Staff Cross Exhibit 1.  

“Scheduled Maturity and Final Maturity Dates,” are defined terms contained in Staff 

Cross Exhibit 1.  (See Staff Initial Brief, p. 74, citing Staff Cross Exhibit 1, pp. 3 and 7.)  

Similarly, Staff Cross Exhibit 1 sets forth various uncertainties, or risk factors, related to 

payment delays or losses of transition bonds.  Contrary to the Company Response, 

those facts set forth in Staff Cross Exhibit 1 do not require interpretation by Staff or any 

party. 

The Company Response asserts, “Staff witness Ms. Phipps did not provide any 

testimony regarding the meaning of expected and final maturity dates.”  (Company 

Response, p. 2.)  The defined terms “Scheduled Maturity and Final Maturity Dates” are 

not addressed in Staff testimony because Company witness Ms. Susan Abbott 

introduced the timing of transition bond payments in her surrebuttal testimony.  (ComEd 

Ex. 9.0, p. 5.)  Clearly, the schedule did not provide Ms. Phipps with an opportunity to 

address “Scheduled Maturity and Final Maturity Dates” in prepared testimony.  

Consequently, Staff sought to enter Staff Cross Exhibit 1 into the evidentiary record for 

this very reason, and the Company questioned its own witness on the contents of Staff 

Cross Exhibit 1 at the hearing.  (Tr., pp. 70-73.)  During re-direct, Company witness Ms. 

Abbott stated: 
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And the [] whole purpose of this very structured, very tight configuration 
was to make sure that the risk of any interruption of the investors’ 
payments from those transition bonds would be de minimis and, therefore, 
allow a [AAA] rating, which, in turn allowed the very low interest, which, in 
turn, allowed the economics to work for the whole situation. 
 

(ComEd Response, p. 3, citing Tr., at 73, lines 4-11.)   

Ms. Abbot’s testimony indicates that measures that reduce risk of interruption of 

payments to investors contributed to an AAA rating.  For example, Ms. Abbott noted the 

irrevocable pledge by the state that funds would be recovered as expected and that 

terms and conditions of the bonds would not be changed in any way; the segregation of 

funds by the utility; and, the bankruptcy-remote status of the Trust.  (ComEd Ex. 9.0, pp. 

6-7; Tr., pp. 71-72.)  Nevertheless, Ms. Abbot never even mentioned scheduled and 

final maturity dates nor explained how a two year gap between scheduled and final 

maturity dates reduces risk of interruption of payments to investors.   

The Company Response also argues: 

Although ComEd also included a citation to a commonly relied upon 
source – Moody’s Investors Services – in its Reply Brief [footnote], this 
citation was intended to be a secondary source to the Funding Law and 
record evidence already cited in ComEd’s Reply Brief. 
 
(Company Response, p. 3.)   

The Company Response argues further: 

ComEd does not intend for [the Moody’s document that is not part of the 
evidentiary record] to become a part of the evidentiary record, but instead 
was cited in the same way Staff cited numerous articles in Ms. Phipps’ 
direct and rebuttal testimony and in its Initial Brief (Staff Init. Br. at 71-71) 
without attaching any of them or moving for their admission into 
evidence…ComEd notes that the article was not attached due to Moody’s 
prohibition on the reproduction and dissemination of its proprietary 
articles. 
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(Company Response, p. 3, footnote 3.)    

The Company disingenuously asserts that it does not intend for the Moody’s 

Investors Service article it quoted in its Reply Brief to become part of the evidentiary 

record.  This is a clear admission that the Company’s Reply Brief included improper 

language that should be stricken (as well as the Company’s interpretation of the 

Moody’s publication).  In contrast, every citation provided in Staff’s Initial Brief, pp. 71-

72, was to a quotation that was already provided in Ms. Phipps’ rebuttal testimony (ICC 

Staff Ex. 8.0).  Staff is permitted to cite to such publications in testimony, like all parties, 

because expert witnesses may are permitted to cite sources to support their expert 

opinion in that testimony, which provides other parties a fair opportunity to obtain those 

sources through discovery, and respond to them.  Wilfert v. Retirement Bd. Of 

Firemen’s Annuity & Benefit Fund of Chicago, 318 Ill. App. 3d 507, 514-15 (1st Dist. 

2000).  Conversely, the Company erred by quoting and interpreting a publication in its 

Reply Brief that is not part of the evidentiary record because parties are prohibited from 

offering new testimony – including publications that supposedly support new testimony 

– in briefs.  (Staff’s Motion to Strike, at 3-4, citing Rodriguez v. City of Chicago, 21 Ill. 

App. 3d 623, 625-26 (1st Dist. 1974); Gray v. Bonfield, 59 Ill. App. 381 (1st Dist. 1895); 

Illinois Bell Tel. Co., Docket 02-0864, Order, pp. 294-98 (2004); Citizens Util. Co. of Ill., 

Docket 84-0237, 1985 Ill. PUC LEXIS 38, *42-52 (1985)). 

 The Company’s Reply Brief blatantly violated established legal precedent, as set 

forth in Staff’s Motion to Strike.  As such, Staff continues to recommend that the relief 

requested in Staff’s Motion to Strike is granted and Staff opposes either alternative 

proposal offered in the Company’s Response on the basis that Staff’s Initial Brief did not 
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include improper evidence, whereas Company’s Reply Brief included improper 

evidence. 

 

III. CONCLUSION 

 
 WHEREFORE, for all of the noted above reasons, and as stated in its Motion to 

Strike, Staff respectfully requests that the above-identified language contained in 

footnote 10 of ComEd’s Reply Brief be stricken. 

 
 
 
 

Respectfully submitted, 

      /s/_________________________ 

       
      Michael Lannon  
      Jessica Cardoni 

160 North LaSalle Street 
      Suite C-800 
      Chicago, Illinois 60601 
      312 / 793-2877 
 
      Counsel for the Staff of the  

      Illinois Commerce Commission 
 
September 27, 2010 
 


