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COMMONWEALTH EDISON COMPANY’S RESPONSE  
TO STAFF’S MOTION TO STRIKE  

AND, IN THE ALTERNATIVE, MOTION TO STRIKE 
 

The portion of a footnote in Commonwealth Edison Company’s (“ComEd”) Reply Brief 

that the Staff of the Illinois Commerce Commission (“Staff”) moves to strike responds to brand 

new and unsupported expert opinion Staff set forth for the first time in its Initial Brief.  In order 

to ensure fair and equitable treatment such that neither Staff nor ComEd is “sandbagged”, 

ComEd proposes two alternative resolutions:  (i) deny Staff’s Motion and permit ComEd to 

respond to Staff’s new argument, or, in the alternative, (ii) strike both Staff’s opinion in its Initial 

Brief and ComEd’s response to that opinion in its Reply Brief. 

ARGUMENT 

A. ComEd’s Argument Appropriately Responds to a New Argument First 
Raised by Staff in Its Initial Brief. 

ComEd first wishes to clear up Staff’s confusion regarding the genesis of ComEd’s 

footnote, which was designed solely to respond to new opinion set forth for the very first time in 

the following paragraph of Staff’s Initial Brief: 

The Company alleges that PORCB differs from utility transition bonds because 
the requirements for transition bonds to meet the requirements for an AAA rating 
were “quite strict and were fashioned in order that investors would be comfortable 
that there was infinitesimal risk that principal and interest would not be paid on 
time and in the precise amounts expected.”  (ComEd Ex. 9.0, p. 5)  To the 
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contrary, although transition bonds had a scheduled maturity date, which was the 
date when all principal and interest were expected to be paid in full by the Trust, 
transition bonds also had a final maturity date before an event of default would 
occur.  The final maturity date was two years later than the expected maturity 
date.  (Staff Cross Exhibit 1, pp. 3 and 7)  Staff submits that the two year 
difference between the expected and final maturity dates indicates that the 
timing of cost recovery was uncertain even for the transition bonds. 
 

(Staff Init. Br. at 74 (emphasis added).)  Although ComEd does not object to Staff’s citation to 

Staff Cross Exhibit 1, Staff violates its own standard when it “submits” for the first time an 

unsupported interpretation of the meaning of the maturity dates in that Exhibit.  Specifically, the 

last sentence of the above paragraph lacks any citation to the record because Staff witness Ms. 

Phipps did not provide any testimony regarding the meaning of expected and final maturity 

dates.  Under Staff’s own standard then, the opinion Staff presents in this paragraph “introduces 

new facts and associated new expert witness argument … which is not part of the record and is 

thus improper and should be stricken.”  (Mot. at 4.) 

Faced with Staff’s incorrect and unsupported interpretation of the maturity dates 

presented for the first time in its Initial Brief, ComEd appropriately responded by referencing the 

structure of the transition bonds (as set forth in the Electric Utility Transitional Funding Law 

(“Funding Law”) in Article XVIII of the Public Utilities Act (220 ILCS 5/18-101 et seq.)) and 

prior argument regarding the Funding Law provisions: 

To the contrary, the expected and final maturity dates are set forth as part of the 
overall structure of the bonds required to accomplish the AAA rating.  In other 
words, this provision is included to provide assurance to investors in the same 
way that the segregation of funds and bankruptcy remote trust provisions do. 
 

(ComEd Rep. Br. at 20, n. 10.)  As explained below, this is not unsupported expert opinion 

introduced for the first time.   
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First, it cannot be disputed that “the expected and final maturity dates are set forth as part 

of the overall structure of the bonds required to accomplish the AAA ratings.”  Section 18-

103(d)(2) provides that, in order to grant a transition funding order, the Commission must find 

that 

(2) the expected maturity date for the grantee instruments or the transitional 
funding instruments, and the final date on which the electric utility, grantee or 
assignee shall be entitled to charge and collect instrument funding charges, shall 
each be set to occur no later than December 31, 2008, subject to the provisions of 
subsections (l) and (m) of Section 18-104. 
 

220 ILCS 5/18-103(d)(2).   

Second, ComEd has proffered substantial evidence concerning the meaning of the overall 

structure of the transition bonds: 

And the [] whole purpose of this very structured, very tight configuration was to 
make sure that the risk of any interruption of the investors’ payments from those 
transition bonds would be de minimis and, therefore, allow a [AAA] rating, 
which, in turn, allowed the very low interest, which, in turn, allowed the 
economics to work for the whole situation. 
 

(Abbott, Tr. at 73:4-11; Abbott Sur., ComEd Ex. 9.0, 5:101-7:138.)  Although ComEd also 

included a citation to a commonly relied upon source – Moody’s Investor Services – in its Reply 

Brief,1 this citation was intended to be a secondary source to the Funding Law and record 

evidence already cited in ComEd’s Reply Brief.  (See ComEd Rep. Br. at 19-20; see also ComEd 

Init. Br. at 30-32.)     

                                                 
1 ComEd does not intend for this article to become a part of the evidentiary record, but instead was cited in the same 
way Staff cited numerous articles in Ms. Phipps’ direct and rebuttal testimony and in its Initial Brief (Staff Init. Br. 
at 71-72) without attaching any of them or moving for their admission into evidence.  See In re Marriage of Schmitt, 
391 Ill. App. 3d 1010, 1017 (2d. Dist. 2009) (denying a motion to strike a citation to an article in a reply brief 
because  “these references are not evidence, but citations to secondary authorities that have been properly cited by 
litigants and reviewing courts to support arguments and holdings, respectively.”)  ComEd notes that the article was 
not attached due to Moody’s prohibition on the reproduction and dissemination of its proprietary articles.   
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Moreover, the scope of ComEd’s response fully complies with the standard Staff set forth 

in its Motion:   

Proper argument in Reply Briefs, like proper rebuttal testimony, is limited to 
answering or responding to evidence or arguments raised by an adversary.  The 
Commission’s practice has long been to follow Illinois law in requiring that reply 
briefs and rebuttal testimony respond to another party’s initial briefs or direct 
testimony and not raise entirely new issues or introduce new information that 
should have been properly presented in a party’s case earlier. 
 

(Mot. at 3 (citations omitted).)  Consistent with this well-established precedent, ComEd’s Reply 

Brief responded only to argument raised for the first time by Staff in its Initial Brief. 

B. ComEd Proposes Two Alternative Resolutions to the New Argument Raised 
by Staff. 

Alternative 1 

The first alternative ComEd proposes is to allow Staff’s Initial Brief to retain the 

unsupported opinion so long as ComEd’s Reply Brief also retains the argument set forth in 

footnote 10.  Although ComEd’s believes its citation to an oft cited secondary source is 

appropriate, in order to narrow the issues, ComEd would agree to the deletion of the single 

sentence that summarizes the Moody’s article, as follows: 

Although Staff attempts to establish increased risk under the Funding Law by 
citing to a two-year difference between the expected and final maturity dates as 
“evidence” that “the timing of cost recovery was uncertain even for transition 
bonds,” this is completely wrong.  (Staff Init. Br. at 74.)  To the contrary, the 
expected and final maturity dates are set forth as part of the overall structure of 
the bonds required to accomplish the AAA rating.  In other words, this provision 
is included to provide assurance to investors in the same way that the segregation 
of funds and bankruptcy remote trust provisions do.  Indeed, Moody’s has 
explained that "[m]ost stranded cost transactions have a two-year window 
between the expected and legal final maturities to provide sufficient time to 
implement a true-up if necessary to adjust for any under collections that arise 
from volatility in consumption patterns or other unforeseen events."  Taimar 
Jamir, Stranded Costs: A Resilient Asset Class, Moody’s Investor Services, Jan. 
3, 2005, at 2.  These dates do not reflect a risk that recovery will be incomplete or 
inadequate. 
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This approach is fair and equitable because it provides parity and neither party is prejudiced. 

Alternative 2 

In the alternative, ComEd proposes that the unsupported opinion set forth in Staff’s Initial 

Brief be stricken, which would obviate the need for ComEd’s footnote 10.  To implement this 

approach, ComEd recommends that the relevant paragraph of each brief be stricken as follows: 

Staff Initial Brief deletion (Staff Init. Br. at 74): 
 
The Company alleges that PORCB differs from utility transition bonds because 
the requirements for transition bonds to meet the requirements for an AAA rating 
were “quite strict and were fashioned in order that investors would be comfortable 
that there was infinitesimal risk that principal and interest would not be paid on 
time and in the precise amounts expected.”  (ComEd Ex. 9.0, p. 5)  To the 
contrary, aAlthough transition bonds had a scheduled maturity date, which was 
the date when all principal and interest were expected to be paid in full by the 
Trust, transition bonds also had a final maturity date before an event of default 
would occur.  The final maturity date was two years later than the expected 
maturity date.  (Staff Cross Exhibit 1, pp. 3 and 7)  Staff submits that the two year 
difference between the expected and final maturity dates indicates that the timing 
of cost recovery was uncertain even for the transition bonds. 
 
ComEd Reply Brief deletion (ComEd Rep. Br. at 20, n. 10): 
 
Although Staff attempts to establish increased risk under the Funding Law by 
citing to a two-year difference between the expected and final maturity dates as 
“evidence” that “the timing of cost recovery was uncertain even for transition 
bonds,” this is completely wrong.  (Staff Init. Br. at 74.)  To the contrary, the 
expected and final maturity dates are set forth as part of the overall structure of 
the bonds required to accomplish the AAA rating.  In other words, this provision 
is included to provide assurance to investors in the same way that the segregation 
of funds and bankruptcy remote trust provisions do.  Indeed, Moody’s has 
explained that "[m]ost stranded cost transactions have a two-year window 
between the expected and legal final maturities to provide sufficient time to 
implement a true-up if necessary to adjust for any under collections that arise 
from volatility in consumption patterns or other unforeseen events."  Taimar 
Jamir, Stranded Costs: A Resilient Asset Class, Moody’s Investor Services, Jan. 
3, 2005, at 2.  These dates do not reflect a risk that recovery will be incomplete or 
inadequate. 
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This approach ensures that there is no unsupported opinion presented for the first time in Staff’s 

Initial Brief that requires a response in ComEd’s Reply Brief.          

II. CONCLUSION 

WHEREFORE, for the above stated reasons, Commonwealth Edison Company 

respectfully requests that the Commission either (i) deny Staff’s Motion and permit ComEd to 

respond to Staff’s argument or (ii) strike both Staff’s argument and ComEd’s response thereto. 

 

Dated: September 23, 2010  

Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 

By:  

 

Michael S. Pabian 
Attorney for Commonwealth Edison Company 
10 South Dearborn Street, 49th Floor 
Chicago, Illinois 60603 
312.394.5831 
michael.pabian@exeloncorp.com 

Mark R. Johnson 
Eimer Stahl Klevorn & Solberg LLP 
224 South Michigan Avenue, Suite 1100 
Chicago, Illinois 60604 
312.660.7628 
mjohnson@eimerstahl.com 
 


